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Legislative ACA Modifications
• The Tax Cut and Jobs Act of 2017 repealed tax 

penalties for individuals who don’t comply with the 
“individual mandate” without actually eliminating the 
mandate

• A new Red State lawsuit asserts that ACA is 
unconstitutional since it is no longer tied to exercise 
of taxing power.  See Tex. et al v. U.S., N.D. Tex. 
No. 4:18-cv-00167 (Feb. 26, 2018)

• CBO has projected that 13 million fewer people 
would be insured, and QHP premiums will increase 
by 10% a year, as a consequence of changes in the 
risk pool related to the individual mandate 
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Legislative ACA Modifications

• Jan. 22, 2018 continuing funding resolution 
delayed (2018 to 2020) excise tax on 
“Cadillac” plans, extended moratorium on 
2.3% excise tax on medical devices, and 
suspended annual fee for insurers but 
included CHIP funding through 2023

• Collins-Alexander bill to fund CS 
adjustments and state risk pools not
included
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ACA Legislative Changes
• Second continuing budget resolution enacted in 

Feb. 2018 (Bipartisan Budget Act of 2018, P.L. 
No. 115-123)

Extended CHIP funding for an additional four years
Eliminated Medicaid DSH allotment reductions for 

FY 2018 and FY 2019 (increasing scheduled 
reductions for FY 2021-23)

Repealed Medicare therapy caps
 Softened “meaningful use” standards
Repealed Medicare Independent Payment 

Advisory Board
Increases manufacturers’ financial responsibilities 

for Part D donut hole
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ACA Litigation Developments
• In 2016, Republican House caucus successfully challenged 

the lack of appropriations to fund ACA “cost sharing 
subsidies” for QHP members with incomes up to 250% of the 
FPL in U.S. House of Representatives v. Burwell, D.D.C., No. 
14-cv-1967

• Obama administration continued paying out of judgment fund 
and appealed.  Trump administration subsequently sought 
and obtained a stay of appeal before D.C. Circuit to 
reconsider HHS’ position

• Consumers and 16 state AGs have moved to intervene, and 
additional actions have been filed.  See Calif. et al v. Trump, 
N.D. Cal., No. 3:17-cv-05895; Maine Commun. Health 
Options v. US, U.S. Ct. Cl., No. 1:17-cv-02057
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ACA Litigation Developments
• Trump administration halted cost sharing subsidies in October 

2018

• District Court in Calif. v. Trump denied plaintiffs’ motion to 
compel CS payments pending litigation

• In a “dog finally catches the bus” moment, House Republicans 
fret over a possible win because QHPs have substantially hiked 
prices for Silver Level Plans to cover the shortfalls 

• D.C. Circuit on March 5, 2018 requested briefing on joint 
proposal to settle by “partial vacatur” of d. ct. opinion in U.S. 
House of Representatives v. Burwell

• CBO Reported in Oct. 2017 that restoring CS subsidies would 
“reduce” federal deficit by $3.8B over 10 years
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Affordable Care Act Litigation 
Developments

• ACA sec. 1342 established a “risk corridor” program to subsidize QHPs 
with sicker, costlier enrollees.  Congress, however, did not “appropriate” 
funding

• Government prevailed on claim that full “risk corridor” payments were 
subject to appropriations in Land of Lincoln Mut. Health Ins. Co. v. U.S., 
U.S. Ct. Claims, No. 16-744c (Nov. 11, 2018).  Plaintiffs prevailed in 
Moda Health Plan, Inc. v. U.S., appeal pending, Fed. Cir. No. 17-1994.  
Same appellate panel will hear both cases

• CMS rules setting RC “assessments” for profitable plans based on 
“budget neutrality” was upheld against APA-based challenge in 
Minuteman Health, Inc. v. HHS, Civ. No. 16-11570 (D. Mass. Jan. 30, 
2018), where a co-op plan with assessments equal to 40% of revenues 
earned in Mass. and N.H. ended up in receivership.  The opposite result 
was reached in New Mexico Health Connections v. HHS, D.N.M., No. 
1:16-cv-00878 (Mar. 2018) (vacating risk adjustment formula and 
remanding for further review; use of budget neutrality formula based on 
false assumption BN was mandated by ACA was arbitrary and 
capricious)
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Medicare Developments: 340B Drugs

• Nov. 2017 Medicare OPPS Rule reduced 
Part B payments for section 340B drugs 
from ASP plus 6% to ASP minus 22.5%

• Rule was challenged in AHA v. Hargan, 
D.D.C., No. 17-2447, which dismissed 
complaint (without prejudice) due to 
hospitals’ failures to exhaust administrative 
remedies for specific claims

• 340B remains controversial and pits drug 
manufacturers against safety-net providers
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Medicare Regulatory Developments: 
Bundled Payments

• On January 9, 2018, CMS Announced a 
new “voluntary” bundled payment 
initiative (BPCI Advanced), affording 
cost sharing opportunities for 32 specific 
episodes of care through 2023

• In late 2017, CMS cancelled the 
“mandatory” hip fracture and cardiac 
bundled payment initiative of the Obama 
administration
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Medicare Notice and Comment Rulemaking 
Requirements

• Allina Health Servs. v. Price, D.C. Cir., No. 16-5255 (July 25, 2017), 
held that the Secretary’s sub-regulatory policy of counting Medicare 
Part C days in the “Medicare fraction” denominator rather than in 
the “Medicaid fraction” of the Medicare DSH statute was subject to 
Expedited Judicial Review.  On the merits, Allina held that the 
change in applying the Medicare DSH formula was subject to prior 
notice and comment rulemaking under 42 U.S.C. §1395hh(b)(1), 
despite APA exception from NC rulemaking for “interpretive” rules

• In a subsequent decision in Clarian Health West, LLC v. Hargan, 
D.C. Cir., No. 16-5307 (Dec. 26, 2017), the D.C. Circuit found that 
an outlier “audit and reconciliation policy” was not subject to 
§1395hh(a)(2), while also holding, procedurally, that the PRRB’s 
EJR determinations are controlling and not subject to judicial review
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Medicare Regulatory and Litigation 
Developments: What is a “Hospital”?

• CMS Region 3 refused to enroll Wills Eye Hospital in 
Medicare in 2013 based on the definition of a hospital in 42 
U.S.C. § 1395x(e) upon concluding that Wills was not 
“primarily engaged” in providing “inpatient” care.  CMS’ 
decision was upheld by ALJ and DAB (both of which 
allowed CMS to expand its reasoning after Wills Eye 
appealed CMS’s enrollment decision)

• District Court affirmed DAB in Trust Under the Will of Wills 
v. Burwell, E.D.Pa., No. 16-6615 (Jan. 25, 2018), holding 
the Secretary could interpret the definition of a hospital and 
add new and specific conditions for enrollment purposes 
through case-by-case adjudication.  Comment: D.Ct. 
ignored Allina and found “clear advance notice” of CMS’ 
intent to apply interpretation of existing general rules as 
requiring predominance of “inpatient care” on questionable 
legal grounds
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Medicare Regulatory and Litigation 
Developments: What is a hospital?

• On Oct. 27, 2017, CMS issued a written 
guidance to surveyors concerning the 
definition of a hospital

• Guidance does not require any specific 
ratio of inpatient to outpatient services and 
relies on a long and varied list of factors 
with no “bright line” test

• These developments coincide with robust 
industry expansion of “micro-hospitals”

13



Medicaid Equal Access Requirement

• Hoag Mem’l Hosp. Presby v. Price, 9th Cir. No. 15-56547 (April 5, 2017) 
held that CMS violated “equal access” requirements of 42 U.S.C. §
1396a(a)(30)(A) and arbitrary and capricious standard of APA by 
approving a California State Plan Amendment effecting 10% MediCal 
outpatient services reduction without considering evidence of whether 
“care and services” would be “available under the [state medical 
assistance] plan at least to the extent that such care and services are 
available to the general population in the geographic area . . .”

• Evidence of equivalent pre- and post-reduction access within MediCal 
found insufficient to satisfy “express language” of statute.  Reverses and 
remands for further consideration

• Reconciles Managed Pharmacy Care v. Sebelius, 716 F.3d 1235 (9th

Cir. 2013) (no specific methods or procedures are required by section 
(30)(A))
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Medicaid DSH Rule
• CMS issued FAQ (followed by a formal rule) reducing hospitals’ 

allowable Uncompensated Care Costs (UCC) by amounts paid 
on behalf of Medicaid enrollees by Medicare (i.e., for “dual” 
eligibles) or other third parties.  The act refers to offsetting from 
UCC only payments by Medicaid

• FAQs were declared invalid by six federal courts as contrary to 
the plain statutory language, starting with N.H. Hosp. Ass’n v. 
Burwell D.N.H., No. 15-cv-460 (March 2, 2017)

• CMS then promulgated same “interpretation” by regulation.  Two 
courts have found the regulation invalid under Chevron step 1
 Mo. Hosp. Ass’n v. Hargan, D. Mo., No. 2:17-cv-04052 (Feb. 9, 

2018) (declaring rule invalid but remanding to Secretary)
 Children’s Hosp. Ass’n of Tex. Azar, D.D.C. No. 17-cv-844 (March 

6, 2018) (vacating CMS rule nationally) 
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Medicaid “Work Requirements”

• SSA Section 1115 (42 U.S.C. § 1315) allows for 
discretionary “waivers” of provisions of sec. 
1902 for a State to conduct an “experiment, 
pilot, or demonstration project, which in the 
judgment of the Secretary, is likely to assist in 
promoting the objectives of title . . . XIX”

• Obama Administration waivers rejected work 
requirements (along with premiums for ACA 
“expansion” populations with incomes below 
100% of FPL)
Arkansas
Pennsylvania (Corbett versus Wolf)
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Medicaid Work Requirements

• Trump Administration issued State 
Medicaid Director Letter (Jan. 11, 2018) 
broadly endorsing “community 
engagement” waivers, relying on 
correlation of higher income with 
improved health status

• On Jan. 12, 2018 CMS approved Ky. 
sec. 1115 waiver application.  (Also 
“waives” 3-month’s retroactive eligibility)
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Medicaid Work Requirements

• On Feb. 2, 2018 CMS approved Indiana’s 
proposal to tie coverage to 20 hours of work per 
week for 18 months, followed by March 2018 
approval of new Arkansas community 
engagement waiver

• Eight more States are pursuing work waivers 

• National Health Law Program and Southern 
Poverty Law Center challenged the Ky. waiver 
approval as non-compliant with section (30)(A) 
in Stewart v. Hargan, D.D.C. No. 1:18-cv-00152
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Out-of-Network Providers and Fee 
Forgiveness

• Conn. Gen’l Life Ins. Co. v. Humble Surgical Hosp., 5th Cir. (Dec. 
19, 2017) reversed an award of summary judgment to an out-of-
network surgery center and concluded that Humble’s alleged routine 
waivers of patient co-insurance and deductibles defeated its right to 
payment under the ERISA plan, deferring to CIGNA’s interpretation 
of plan language excluding coverage of services for which 
participants were not “obligated to pay”

• In an interlocutory appeal, the Third Circuit rejected anti-kickback 
claims under 18 P.S.A. § 4117(b) against non-provider defendants, 
but remanded for consideration of fraud claims under §4117(a) 
based on allegations that an OON provider had billed Cigna listing 
its full billed charges while waiving payment of patients’ share.  
Aetna Life Ins. Co. v. Huntington Valley Surgery Ctr., 3d Cir. No. 16-
1468 (Mar. 16, 2017)
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ACA Rules for Out-of-Network Payment 
for Emergency Services

• Plaintiffs in American College of Emergency Physicians v. 
Price, D.D.C., No. 16-913, contested CMS regulations 
implementing statutory requirement for Plans to pay OON 
providers using the “greatest of” (1) Medicare fees, (2) in-
network rates, or (3) “UCR” as determined by health plan.  
Plaintiffs contended that the broad discretion and lack of 
transparency concerning UCR conflicts with statute’s 
requirement of “reasonable payments” for EMS

• On August 31, 2017, District Court remanded to CMS, 
DOL and Treasury to consider comments it “all but 
ignored” that UCR prong (as compared, e.g., with FAIR 
Health database) lacked transparency and could be 
“manipulated” by plans
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Overpayment Recoupments by ERISA Plans

• U.S. Renal Care v. WellSpan, 3d Cir., No. 17-1843 (3d Cir. 2018) upheld 
an ERISA plan’s right to recoup overpayments from an out-of-network 
renal dialysis provider paid as an “assignee” of WellSpan plan participant

• Third Circuit agreed with Counterclaimant WellSpan that the U.S. Renal’s 
state law claims were preempted by ERISA §502(a), and U.S. Renal’s 
ERISA claim to recover amounts previously recouped by the plan were 
barred for failure to exhaust the plan’s administrative remedies

• WellSpan’s counter-claim for recoupment based on “equitable lien by 
agreement” theory was found to satisfy requirements of § 502(a)(3).  
Court rejected U.S. Renal’s argument that its “co-mingling” the 
overpayments with other assets in its general accounts  rendered 
WellSpan’s action a “claim at law” under the Supreme Court’s recent 
decision in Montanile v. Bd. of Trustees, Nat’l Elevator Indus. Health Plan
(2017)
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Miscellaneous

• PHI Air Medical LLC v. Tex. Mut. Ins. 
Co., Tex. 3d Cir. Ct. of App. (Jan. 2018) 
ruled that Texas was preempted from 
limiting workers compensation fees for 
emergency air transportation to 125% of 
Medicare by the Airline Deregulation Act
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Future
• CMS issued a proposed rule on Feb. 20, 2018 that 

would allow short-term “Skinny” plans

• Trump administration DOL released a proposed rule 
authorizing expansion of lower-priced interstate 
Associational Health Plans in lieu of more 
comprehensive individual and small employer coverage 
through QHPs

• CMS “embrace” of CMMI program

• Increased use of value-based contract fees

• State Regulation of Pharmacy Benefits Manager Gag 
Clauses
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Future (cont’d)
• Vertical integration by Plans (e.g., CIGNA’s 

acquisition of Express Scripts)

• Increase in direct contracting with provider 
networks by ERISA plans 

• Increased scrutiny of patient assistance 
programs (as a prop for excessive charges).  
See, e.g., recent NY Bill CA. 8781

• Regulation of “surprise billing” of hospital 
patients by out-of-network hospital-based 
practitioners
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