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The Producers

• Joseph A. Bubba, Esquire as 
counsel for the Medical Staff  of  All 
Saints Hospital

• Managing Partner of  Fitzpatrick 
Lentz & Bubba and Chair of  the 
Healthcare Group

• Maraleen D. Shields, Esquire as 
counsel for the physician, Denzel 
Washington, M.D.

• Shareholder of  Fitzpatrick Lentz & 
Bubba, P.C. and Member of  
Healthcare and Litigation & Trial 
Practice Groups
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Prologue
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Case Background

• Denzel Washington, M.D., is an obstetrician. Dr. Washington was appointed 
to the medical staff  and obtained clinical privileges at All Saints Hospital in 
2012 and reappointed in 2014 and 2016 without any conditions or noted 
deficiencies. All Saints received 5 complaints about Dr. Washington over the 
span of  3 months in 2016.  
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Case Background (cont.)

1. On September 18, 2016, when Dr.  Washington was informed by a L&D 
nurse that her scheduled C-section would be delayed because of  an 
emergency C-section, the doctor became hostile and needed “to get home 
and take care of  3 month old twins so that was not a priority and 
would have to do it tomorrow.” When told that the schedule for the 
following day was full the doctor stormed off  stating, “I can’t just have 
my babies in the street.”
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Case Background (cont.)

2. On September 28, 2016, Dr. Washington was told a patient was not scheduled for 
a C-section. Dr. Washington responded, “I don’t know what kind of  games you 
all are playing up there with certain doctors but I don’t appreciate it.” When 
told that the C-section could be scheduled for 1500 or 1700, the doctor yelled at 
the nurse, “I have my own babies to take care of  and I won’t be doing a C-
section at 1700.”
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Case Background (cont.)

3. On September 30, 2016, one of  the L&D nurses paged Dr. Washington 
requesting orders for one of  Dr. Washington’s OB patients. The doctor told 
the nurse to “just keep the patient until the morning and I’ll check her 
and don’t call me.”
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Case Background (cont.)

4. On November 14, 2016, after being handed a chart by the L&D unit clerk, 
Dr. Washington threw the chart on the counter and stated, “I have been 
looking for this chart for the past 10 minutes. This is the kind of  
hospital that needs to be shut down.”
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Case Background (cont.)

5. On November 18, 2016, one of  the L&D nurses called Dr. Washington to 
report on the status of  one of  the doctor’s patients and was told that the 
patient “better be 7 cm when I get there because I have 2 babies at 
home and I have more important things to do.”
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Case Background (cont.)

• The Vice President of  Medical Affairs (VPMA) of  All Saints Hospital 
became aware of  the 5 complaints and requested a meeting with Dr. 
Washington to discuss the complaints and potential violations of  All Saints 
Hospital’s Code of  Conduct and Disruptive Physician Policy. Dr. Washington 
denied any wrong doing. The matter was referred to the Medical Executive 
Committee (MEC). MEC obtained an external review from an obstetrician 
who concluded that Dr. Washington’s conduct increased the risk of  harm to 
patients although none of  the incidents resulted in direct patient harm.
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Case Background (cont.)

• On December 5, 2016, after interviewing members of  the All Saints staff  
and reviewing the external report, the MEC recommended that Dr. 
Washington’s medical staff  membership be revoked and imposed an 
immediate summary suspension of  Dr. Washington’s clinical privileges 
pending the final outcome of  a hearing. MEC did not interview Dr. 
Washington before reaching its decision. The vote was not unanimous.
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THE PROCESS

Hearing

Corrective 
Action

Gate-keeper

Concern

• HCQIA

• Bylaws

• Case law
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Act I: Scene I
Notice of  Adverse Recommendation
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Notice of  Adverse 
Recommendation

• HCQIA requires the health care facility to 
provide “adequate notice” of  the 
corrective action proposed, which 
includes the following information: 1) 
description of  the proposed corrective 
action, 2) basis for the proposed 
corrective action, 3) notice that the 
physician has a right to request a hearing 
within a specified period of  time not less 
than 30 days, and 4) a summary of  the 
physician’s hearing rights. 

42 U.S.C.A. § 11112(b)(1)

Appendix A
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Physician Request for a 
Hearing • Make a timely hearing request

• Request a pre-hearing conference

• Request all pertinent documentation 
(discovery)

• Push for an expedited hearing?

Appendix B
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Act I: Scene 2
Notice of  Hearing
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Hearing Notice / Flashback

• Hearing Notice must include:
• Place, time and date of  hearing

• List of  witnesses expected to testify

• Appendix C

• How did we get to MEC?
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Act I: Scene 3
Discovery
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Request for Discovery

• No HCQIA requirement, but implied by standard that permits physician to 
“present evidence” and requires notice of  witnesses

• Physician needs to know basis of  adverse recommendation

• No discovery of  other physicians’ care of  patients or credentialing files
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Exchange of  Witness and Exhibit Lists

• Requirement of  Hearing Notice (Witnesses Only)

• Medical staff  should err on side of  over production

• Physician should request access to hearing witnesses

20



Pre-Hearing Conference

• Hearing Officer or Counsel for 
Hearing Panel

• Scheduling/Timing

• Witnesses
• Live experts?

• Motions in limine
• Evidence and/or witnesses

• Required?
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Settlement Discussions

• Agreed corrective action

• FPPE

• Negotiated NPDB report
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Act II: Scene 1
Medical Staff  Hearing
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Medical Staff  Hearing

Medical Staff
• Opening Statement
• Witnesses

• Individuals Recommending Corrective 
Action

• Experts
• Cross-examination
• Closing Statement

Physician
• Opening statement
• Cross-examination
• Witnesses

• Individuals who Voted Against Corrective Action
• Expert
• Character Witnesses (Stipulation)

• Closing Statement
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Post-Hearing Statements
Act II: Scene 2
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ACT II: Scene 3 • Review Carefully
• Unanimous findings

• Ambiguity

• Basis for appeal

• New Information

Hearing Panel Decision and Report
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ACT II: Scene 4

• Standards

• Appearance

Appellate Review
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ACT III
The Fall Out
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Act III: Scene I

• NPDB Report
• Avoid Additional Disputes

• Non-Disparagement Clause/Negotiated 
Reference

• Name/Rank/Serial #

• Confidentiality
• Exclusion for State Board of  Medicine 

investigations

Settlement
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Act III: Scene 2 • 4 Prong Standard

• Typical cause of  action: breach of  
contract, defamation

• Physician Tread Carefully

HCQIA Immunity
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Thank You!
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