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• PROVIDER-BASED STATUS
– New Off-Campus/On-Campus PBDs
– Mid-Build Attestations
– Grandfathered PBDs
– Shared Space Considerations
– Penalties for Non-Compliance

• HOSPITAL CO-LOCATION 
– 2017 Revisions to HwH Regulations 

• MICRO HOSPITALS
– Background
– PA DOH
– CMS – “primarily engaged”
– Survey Process
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• Section 603 of the Bipartisan Budget Act of 2015 directed 
CMS to no longer pay hospitals the OPPS rate for services 
furnished in off-campus PBDs beginning January 1, 2017, 
unless the PBD:
– Is on the hospital’s campus, is a remote location of the 

hospital, or is located within 250 yards of the remote location;
– Is a dedicated emergency department; or
– Had been billing for covered outpatient department services 

under OPPS prior to November 2, 2015. 
• 21st Century Cures Act – Additional Exceptions:

– Mid-Build Exception
– Cancer Center Exception
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• If No Exception Applies, but treating the new location as 
hospital-based:
– Notify DOH
– Add new location to the Hospital's Medicare Enrollment file
 Form 855A – change of information filing

– Notify DSH - enroll location using Form 183 
– CY 2018 will be paid at 40% of OPPS rate
– Bill using the PN modifier (physicians use POS 19)
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• If Exception Applies:
– Notify DOH
– Add new location to the Hospital's Medicare Enrollment file
 Form 855A – change of information filing

– Notify DSH  - enroll location using Form 183 
– Will be paid at OPPS rate
– Bill with the PO modifier (unless a DED)
– Physicians use POS 19
– Will be surveyed
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• Notify DOH
• Add the new location to the Hospital's Medicare 

Enrollment file
– Form 855A – change of information filing

• Notify DSH (in PA - no new Form 183 required)
• Will be paid at OPPS rate
• Bill without the PN/PO modifier 
• Physicians bill with POS 22
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• Had to have been received by MAC by 2/13/17
• Should have received a preliminary determination from 

CMS by now
• Subject to audit

– Who is doing the audits?
– Timing?
– Notice of audit?
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Ensuring that 
Grandfathered PBDs 
Continue to Meet the 
Provider-Based 
Requirements and Receive 
OPPS Reimbursement



9

• Relocation/rebuilding/physical expansion of 
grandfathered site

• Expansion of existing services at grandfathered site
• Addition of new service at grandfathered site
• Change of Ownership of grandfathered site
• Failure to Meet Provider Based Requirements
• Shared Space Compliance
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• CMS stated in the Final Rule that relocation to 
another off-campus site is Not Permissible!
– Must remain at the site listed on the Form 855 on 

November 1, 2015
– Exceptions for “extraordinary circumstances outside of 

the hospital’s control”
 ROs are to make the final determination with respect to exceptions

– Relocations to the campus of a main provider are 
permitted 

– Relocations to within 250 yards of a remote location are 
permitted

– On-campus PBDs that relocate off-campus would not be 
excepted
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• Final Rule
– CMS will make full OPPS payment for all services furnished 

in a grandfathered provider-based department
– Recognized the operational difficulties in tracking and 

billing services furnished in the same encounter and 
potentially same patient under different payment systems

– BUT --- CMS stated that it has the authority to limit both 
the type and volume of services furnished in off-campus 
PBDs and will monitor services billed with the “PO” modifier 
to determine if hospitals appear to be gaming the system
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• Final Rule - a grandfathered PBD can 
retain its grandfathered status after a 
CHOW if:
– The entire hospital to which the PBD is 

provider-based is purchased by the same 
owner; and

– The new owner accepts assignment of the 
acquired hospital’s Medicare provider 
agreement
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Requirements for All Provider-Based Facilities (On-
Campus and Off-Campus)
• To be determined by CMS to have provider-based 

status, any facility or organization for which 
provider-based status is sought, whether located on or 
off the campus of a potential main provider, must meet 
requirements from 42 C.F.R. § 413.65(d) that pertain to 
the following:
– Licensure
– Clinical Service Integration
– Financial Integration
– Public Awareness
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• Operation under the ownership and control of the 
main provider

• Under the administration and supervision of the main 
provider

• Location
• Beneficiary Co-Insurance  Liability Notices
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• Compliance with EMTALA
• Physician services furnished in HOPDs are billed with 

the correct site-of-service (POS 19 or 22)
• HOPDs comply with the hospital’s provider agreement
• Physicians who work in HOPDs are obligated to comply 

with the non-discrimination provisions in 42 C.F.R. 
§ 489.10(b)

• All Medicare patients, for billing purposes, are treated 
as hospital outpatients and not as physician office 
patients

• Compliance with the 3 Day Payment Window provisions
• The hospital outpatient department meets applicable 

Medicare hospital health and safety rules 
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• Provider-Based Joint Ventures
• Provider-Based Departments operating under 

Management Contracts
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Shared Space 
Considerations
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• PA DOH guidance released on September 28, 2016
• PA DOH issued revised guidance on September 6, 2017

– Clarified that the DOH will not add a provider-based 
location to a hospital license if the provider-based 
location’s use of shared space prevents certification of the 
space as provider-based, notwithstanding whether the 
hospital will be adding the provider-based location to its 
Centers for Medicare and Medicaid Services certification 
number 
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• Minimal Formal Guidance
– “The [State Agency] evaluates  each general  hospital  as a whole for compliance  

with  the CoPs and certify  it as a single  provider  institution  including  all  
components. . .  The [State Agency] evaluates and certifies the whole hospital 
even when the components are separately  housed.  It is not permissible to 
certify only part of a general hospital.”  State Operations Manual, Chapter 2, 
Section 2026A.

– “‘When a location, department, remote location or satellite is established as 
provider-based, it is an integral part of the provider, covered by the provider’s 
Medicare agreement, and therefore subject to the same Medicare conditions of 
participation as any other part of that provider.” State Operations Manual, 
Chapter 2, Section 2004.

– Questions regarding sharing of space between provider-based and 
freestanding clinics can be answered only in the context of a specific case.  
65 Fed. Reg. 18434, 18515 (April 7, 2000). 

– CMS wishes to avoid failing to distinguish properly between provider-based 
and freestanding facilities or organizations so that it does not increase program 
payments and beneficiary coinsurance with no commensurate benefit to the 
Medicare program or its beneficiaries and does not jeopardize the delivery of 
safe and appropriate health care services to its beneficiaries.  65 Fed. Reg. 
18434, 18504 (April 7, 2000).
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• Informal guidance
– CMS central office is advocating a very strict 

approach – focusing on COPs
– Statements made by Technical Director, Hospital 

Survey and Certification, Division of Acute Care 
Services (May 5, 2015)

– Relying on July 2011 CMS Chicago RO denial of PB 
request based in part on shared space with 
freestanding facility  (Union Hospital v. CMS – No. 
2463,  June 11, 2012)
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• Informal Guidance
– All designated hospital space must be devoted to exclusive use by the 

hospital
– Must be under hospital’s control 24/7
– Can’t be “part time” hospital space and “part time” freestanding space
– Hospital services must be provided in a singular-contained, clearly-

defined space and the space, staff and equipment in that clearly-
defined space should be hospital space 24/7
 Floor plans – do they demarcate hospital space as distinct space?
 Entryways – separate entryways?
 Waiting areas – separate waiting area?
 Registration – shared registration?
 Personnel/Equipment – shared personnel/equipment?
 Shared internal hallways?
 Shared bathrooms, lunchrooms, conference rooms?
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• A hospital leasing or otherwise obtaining use of a 
portion of a singular component and creating a smaller 
component within that space

• A hospital situating itself inside a freestanding office 
space and considering certain services furnished therein 
as hospital services while considering other services 
furnished within the same overall space as not being 
hospital services even if the hospital subdivides the 
overall space through a sublease or other agreement
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• DOH
• If onsite for a complaint, can review the whole 

campus for compliance with shared space
• CMS

• Recent Enforcement Actions
• OIG Report
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• Our Lady of Lourdes Memorial Hospital (NY) – Oct. 2014
– Settled with the DOJ for $3.37 million to resolve FCA 

liability for improperly billing for HBO services rendered by 
a 3rd party

– During an internal review, discovered that it failed to meet 
the PB requirements from 2008-2013. Fixed it going 
forward and brought findings to the government’s attention

• W.A. Foote Memorial Hospital d/b/a Allegiance Health (MI) 
– Feb. 2015
– Agreed to pay $2.6 million after self-disclosing a violation 

of the provider based rules pursuant to an existing CIA for 
improperly billing HBO services provided under a 
management agreement
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• St. Peter’s Case in Montana (2015)
– Hospital leased space to visiting specialists in two 

separate clinics
– One site was in the same building as the main hospital; 

the other was across the street.  
– Both locations included provider-based operations and 

space used by visiting specialists under part-time leases
– It appears that in 2013, the hospital requested provider-

based status for the clinics.  The request was denied by 
CMS based on the lack of separation of space  

– CMS reportedly demanded repayment  of approximately 
$1.5M
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• Nearly 2/3 of hospitals that owned provider-
based facilities had not attested for at least one 
of those facilities

• More than ¾ of hospitals reviewed that had not 
voluntarily attested for all of their provider-
based facilities owned off-campus facilities that 
did not meet at least one provider-based 
requirement 
– Didn’t demonstrate under control of hospital
– Didn’t notify beneficiaries of potential cost 

increases
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• Recommended that CMS:
– Implement systems and methods to monitor PB 

billing
– Require hospitals to submit attestations for all 

PB sites
– Ensure ROs and MACs apply PB requirements 

correctly
– Take appropriate action against hospitals and 

their PB facilities that don’t meet the PB 
requirements 
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• Failure to comply with even one of the provider-
based requirements could threaten your provider-
based status

• Potential Exposure for:
– Overpayment Liability 
 Differential between the PB and non-PB reimbursement
 False Claims Act Liability

– Section 6402(a) of the ACA requires providers to report 
and return overpayments 60 days from date identified

 Lose provider-based status?



2017 Revisions to the

Hospital-within-Hospital Regulations
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• Co-Located Hospitals - When one of the co-located 
hospitals is excluded from the Inpatient Prospective 
Payment System (“IPPS”), it is either a satellite facility or 
a hospital-within-hospital (“HwH”).  
– A satellite facility is a part of a hospital that provides 

inpatient services in a building also used by another 
hospital, or in one or more entire buildings located on the 
same campus as buildings used by another hospital.

– A HwH is an entire hospital that occupies space in a 
building also used by another hospital, or in one or more 
separate buildings located on the same campus as 
buildings used by another hospital.
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• Required HwHs to demonstrate “separateness” from the 
host hospital in order to be excluded from IPPS.          
42 C.F.R. § 412.22(e) 
– HwH was required to have a separate:
 (1) governing body;

 (2) chief medical officer; 

 (3) medical staff; and

 (4) chief executive officer

– HwH was required to meet certain Basic Hospital Function 
criteria 
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Basic Hospital Function Criteria
• HwH was required to meet one of the following:

• (1) perform certain basic hospital functions on its own and not receive 
them from the hospital or a third entity that controlled both hospitals; 

• (2) receive at least 75 percent of its inpatients from a source other than 
the host hospital; or 

• (3) show that the cost of the services that the hospital obtains under 
contracts with the host hospital or third entity is no more than 15 percent 
of the HwH’s total inpatient operating cost.

Similar regulations pertaining to co-located satellite facilities.
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• Effective October 1, 2017:
– Separateness and Control requirements only 

apply to IPPS-excluded HwHs that are co-located 
with IPPS Hospitals.
 If IPPS-excluded hospitals are co-located with each other, but not with 

an IPPS hospital, they are still considered a HwH, by definition, but the 
separateness and control requirements do not apply.

– CMS eliminated the requirement that HwHs 
comply with the Basic Hospital Function test 
described in Section 412.22(e)(1)(v).

• Changes do not apply to co-located satellite facilities.  



What’s New?
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• What is a micro hospital? 
• Micro hospital as a remote location of a Medicare-

certified hospital
• Micro hospital as a separately recognized Medicare-

certified hospital
• Outpatient services offered on the micro hospital’s 

campus are eligible for payment under OPPS
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• The Pennsylvania DOH has not developed a special 
category of licensure for “micro hospitals”

• A micro hospital seeking state licensure as a 
general acute care hospital must meet the 
definition for “hospital” provided in the 
Pennsylvania Health Care Facilities Act and comply 
with all applicable regulatory requirements 
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• Must meet all of the statutory requirements of a “hospital” 
listed in Section 1861(e) of the SSA, including Medicare CoPs

• Section 1861(e)(1) definition of a “hospital”
– An institution that “is primarily engaged in providing, by or 

under the supervision of physicians, to inpatients (A) 
diagnostic services and therapeutic services for medical 
diagnosis, treatment, and care of injured, disabled, or sick 
persons, or (B) rehabilitation services for the rehabilitation of 
injured, disabled, or sick persons.” 42 U.S.C.1395x(e)(1) 

• The COPs do not define “primarily engaged”
• Primarily engaged guidance not applicable to critical 

access hospitals or psychiatric hospitals
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• No formal definition
• CMS will consider the “totality” of the 

circumstances
• No specific inpatient to outpatient ratio 

required
• Multiple factors will be considered to 

evaluate the hospital as a whole, including, 
the Average Daily Census (ADC) and 
Average Length of Stay (ALOS)
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• Surveyors will directly observe the provision of care and 
services to patients
– Two inpatients must be present at the time of a survey for 

the survey to be conducted  
 Individuals in observation status will not be counted as inpatients 

 If hospital has two inpatients ≠  “primarily engaged”

 Two inpatients = starting point of survey

 If two inpatients are not present, no survey at that time

– Surveyors will review hospital’s admission data to determine whether 
the hospital had an ADC of at least two inpatients and an ALOS of at 
least two midnights over the last 12 months
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• Calculation of ALOS
– Dividing the total number of inpatient hospital days (day of admission 

to day of discharge, including day of death) by the total number of 
discharges over 12 months

• Calculation of ADC
– Adding midnight daily census for each day of 12 month period and 

divided by the number of days in the year
– If hospital in operation < 12 months, use number of months in 

operation as denominator (not less than 3)
– ADC based on total inpatient census from all campuses – not each 

campus
• If ADC and ALOS = 2+ = second survey will be attempted later
• If ADC and ALOS ≠ 2+ = not likely primarily engaged 

– SA/AO will review Additional Criteria to determine whether a second 
survey will be conducted and make a recommendation to the RO



42

• Number of off-campus, provider-based emergency 
departments

• Number of inpatient beds in relation to the size of the 
facility and the services offered

• Volume of outpatient surgical procedures compared to 
inpatient surgical procedures

• For specialty “surgical” facilities, patterns in scheduling, 
admissions and discharges

• Patterns and trends in the ADC by day of the week
• Staffing patterns
• How the facility advertises itself to the community 
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• If Additional Factors demonstrate that the facility is not 
primarily engaged in inpatient care, there will be no 
second survey attempt

• The timing of a second survey attempt is at the 
discretion of the state survey agent or the accrediting 
organization

• If two inpatients not present at second survey, no 
survey ≠ primarily engaged = will be cited

• These rules apply to all surveys, including initial, 
recertification, validation and complaint surveys
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• Some providers are considering opening a micro 
hospital as a remote location of a Medicare-certified 
hospital

• Some providers are considering opening up multiple 
micro hospitals that together meet the definition of 
primarily engaged

• Considerations:
– DOH Licensure?
– One Medicare Number?
– Meet Provider-Based Requirements?
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Questions?

Thank You


