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2018 IRS Initiatives

 Treasury/IRS Priority Guidance Plan – 2017-2018

• Revenue Procedures updating grantor and contributor 
reliance criteria under Sections 170 and 509 of the Code 
including update to Revenue Procedure 2011-33 for Exempt 
Organizations Select Check, an online search tool that 
allows users to search for and select an exempt organization 
and check certain information about its federal tax status and 
filings

• Final regulations concerning the prohibition on certain 
contributions to Type I and Type III supporting organizations 
and the requirements for Type III supporting organizations 
under Section 509(a)(3)
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2018 IRS Initiatives (cont’d)

 Treasury/IRS Priority Guidance Plan – 2017-2018 (cont’d)

• Guidance under Section 512 of the Code for unrelated business 
taxable income and methods of allocating expenses relating to 
dual use facilities

• Guidance under Section 4941 of the Code regarding a private 
foundation’s investment in a partnership in which disqualified 
persons are also partners

• Update to Revenue Procedure 92-94 on Sections 4942 and 
4945 of the Code on private foundations treating grants to 
foreign grantees as qualifying distributions [Rev. Proc. 2017-53 
– Sept. 14, 2017]
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2018 IRS Initiatives (cont’d)

 Treasury/IRS Priority Guidance Plan – 2017-2018 (cont’d)
• Guidance regarding the excise taxes on donor advised funds and fund 

management

• Tax-Exempt Bond Initiatives

• Guidance on remedial actions for tax-advantaged bonds under 
Sections 54A (credit to holders of qualified tax credit bonds), 54AA 
(build America bonds), and 141 (private activity bonds)

• Guidance on private activity bonds under Section 141

• Regulations on public approval requirements for private activity bonds 
issued by state and local governments under Section 147(f).

• Guidance on rebate overpayment under Section 148

• Regulations on bond reissuance under Section 150
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2018 IRS Initiatives (cont’d)

 IRS Exempt Organizations FY2018 Work Plan

• Project Ending

 Modified certain eligibility criteria for Form 1023-EZ

 Organizations exempt under a subsection other than 
Section 501(c)(3) of the Code are no longer eligible 
to use Form 1023-EZ to apply for recognition of 
exemption under Section 501(c)(3) of the Code

 An organization may not submit a Form 1023-EZ if 
the organization has already submitted a Form 1023 
that is pending
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2018 IRS Initiatives (cont’d)

 IRS Exempt Organizations FY2018 Work Plan (cont’d)
• New Projects and Initiatives 

 Implement revisions to Form 1023-EZ

 Fiscal Year 2018 Compliance Program

 Examine entities that are supporting organizations and filed 
the Form 990-N

 Examine organizations that operated as for-profit entities prior 
to their conversion to Section 501(c)(3) organizations

 Examine organizations which show indicators of potential 
private benefit or inurement to individuals or private entities

 Continue to use compliance checks to determine whether an 
entity is adhering to recordkeeping and information reporting 
requirements
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Tax Reform
 Excise Tax on Certain Employees Compensated in Excess of $1 

Million: Summary of Changes
• Tax-exempt organizations are required to pay a 21% excise tax on remuneration paid 

to covered employees in excess of $1 million per tax year

 Covered employees include the organization’s top five highest paid employees in 
the current tax year and any individual who was formerly a top five highest paid 
employee in any prior year measured on an “entity by entity” basis

 Remuneration includes salary, bonus/incentive compensation, most deferred 
compensation as well as any excess parachute payments

 Excess parachute payments include amounts to be paid to a highly 
compensated employee contingent on the employee’s severance of 
employment to the extent that the total present value of such amounts 
exceeds three times the employee’s average annual base compensation 
(measured over the prior five tax years)

 Amounts paid to licensed medical professionals attributable to the performance of 
medical services are not included in remuneration for purposes of calculating the 
excise tax
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Tax Reform (cont’d)
 Excise Tax on Certain Employees Compensated in Excess of $1 Million: 

Summary of Changes

• All remuneration paid to a covered employee by the tax-exempt organization and by 
any related person with respect to employment of such individual is aggregated for 
purposes of determining the applicability and extent of the excise tax

 Related person means any person or governmental entity that: (1) controls, is 
controlled by or under common control with the applicable tax-exempt 
organization; (2) is a Section 509(a)(3) supporting/supported organization of the 
applicable tax-exempt organization; and (3) in the case of a VEBA,  establishes, 
maintains, or makes contributions to the VEBA

• To the extent remuneration paid by multiple related employers is taken into account for 
calculating the excise tax, each employer is liable for a proportional share of the excise 
tax liability based on the amount of remuneration paid by each

• The Secretary of the Treasury is directed to promulgate regulations to prevent 
avoidance of the excise tax, including avoidance through classification of workers as 
other than employees or paying compensation via a pass-through entity or other type 
of entity
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Tax Reform (cont’d)
 Excise Tax on Certain Employees Compensated in Excess of $1 Million: 

Takeaways

• Competitive disadvantage as compared to privately held businesses in terms of 
attracting and compensating senior executives and other employees?

• Impact on tax-exempt organization compensation trends going forward?

• Impact on compensation surveys and other comparability data?

• Potential mitigation actions to consider:

• Restructured payment/vesting schedules,

• Renegotiated compensation amounts

• Revised parachute payment provisions

• Conditional reduction/renegotiation clauses
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Tax Reform (cont’d)

 Excise Tax on Certain Employees Compensated in Excess of $1 
Million: Outstanding Questions/Issues

• Would excise tax liability (i.e., a proportional amount thereof) extend to 
affiliated/related taxable or pass-through entities to the extent remuneration paid 
by such entities is aggregated and triggers the excise tax?

• If an organization’s top five highest compensated employees are physicians 
(whose compensation is attributable to medical services and thus not subject to 
the excise tax), would that technically limit the extent to which other highly 
compensated employees trigger the excise tax?

• To the extent medical professionals are paid for both professional and 
administrative services, how must an employer allocate between the two for 
purposes of calculating potential excise tax liability?

• Should both compensation and excise tax liability be taken into account in 
determining whether overall compensation is reasonable (e.g., for Section 
501(c)(3) compliance and Section 4958 excess benefit transaction purposes)?
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Tax Reform (cont’d)

 Changes to Unrelated Business Income/Deduction Aggregation 
Rules: Summary of Changes  

• Effective for tax years beginning in 2018 and thereafter, tax-exempt 
organizations with more than one unrelated trade or business must 
calculate net unrelated business income tax liability separately for each 
such trade or business (i.e., taxable income less deductions specifically 
attributable to such activity) with no offset/aggregation among them

• Net losses/deductions from one unrelated trade or business cannot be 
used to offset income from another unrelated trade or business (and 
the associated unrelated business income tax liability) as previously 
permitted
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Tax Reform (cont’d)

 Changes to Unrelated Business Income/Deduction Aggregation Rules: 
Takeaways

• Tax-exempt organizations with more than one unrelated trade or business should 
assess whether losses/deductions from one have historically offset income from 
another

• Tax-exempt organizations may need to revisit and confirm the reasonableness and 
accuracy of the methodology used to allocate overhead and other general expenses 
among the organization’s tax-exempt activities and unrelated business activities

• Tax-exempt organizations with offsetting unrelated business revenues/losses might 
consider transferring such operations to an affiliated taxable corporation/association in 
which aggregation thereof is permitted

• Reduction in the corporate income tax rate would similarly benefit tax-exempt 
organizations that pay unrelated business income tax, previously at higher rates
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Tax Reform (cont’d)

 Changes to Unrelated Business Income/ Deduction Aggregation 
Rules: Outstanding Questions/Issues 

• How must organizations distinguish between/separate their multiple 
unrelated trades or businesses, especially where such activities are 
related and have overlapping assets, locations, personnel, etc.?  

• How will a separate unrelated trade or business be 
determined/defined?

• Will these changes (and other relevant tax reform changes) 
encourage and/or hasten the sale of profitable unrelated trades or 
businesses by tax-exempt organizations to taxable buyers?
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Tax Reform (cont’d)

• Certain Fringe Benefits Subject to Unrelated Business 
Income Tax: Summary of Changes  

 Fringe benefits subject to unrelated business income tax 
include qualified transportation fringe benefits, parking facilities 
used in connection with qualified parking and any on-premises 
athletic facilities

 The foregoing does not apply to the extent such amounts are 
paid/incurred directly in connection with an unrelated trade or 
business

 The Secretary of the Treasury is directed to promulgate 
regulations specifically on how to allocate depreciation and 
other costs with respect to parking and athletic facilities
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Tax Reform (cont’d)

• Certain Fringe Benefits Subject to Unrelated Business 
Income Tax: Takeaways

 This change corresponds with a limitation/repeal of certain 
similar deductions for taxable organizations.

 Tax-exempt organizations providing any of these fringe 
benefits may need to revisit the relevant economics and 
reevaluate whether such benefits are still reasonable in light 
of the additional tax burden. 

 It appears that many tax-exempt organizations that maintain 
a parking lot for employees could be subject to unrelated 
business income tax on certain associated expenses. 
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Tax Reform (cont’d)

• Certain Fringe Benefits Subject to Unrelated Business 
Income Tax: Outstanding Questions/Issus 

 Would a tax-exempt employer that maintains a parking 
facility be subject to tax if it charges employees (and the 
public) for parking?

 How will parking facility expenses be allocated if the facility 
has multiple types of users (e.g., employees, 
vendors/independent contractors, visitors, students, medical 
staff physicians, public, etc.)?

 Will these changes encourage tax-exempt organizations to 
discontinue, repurpose and/or sell their existing parking 
and/or athletic facilities?
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Tax Reform (cont’d)

• Repeal of Advance Refunding Bonds
 Summary 

• Interest on advance refunding bonds is no longer excludable from 
gross income

 Takeaways
• Current refunding bonds are still permitted on a tax-exempt basis, 

which require that the refunded bond be redeemed within 90 days 
of issuance of the refunding bond

 Outstanding Questions/Issues
• How will the tax-exempt private activity bond market be impacted 

by the changes? Will the reduction in tax rate be offset by the 
reduction in volume so that the differential between taxable rates 
and tax-exempt rates remains about the same
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Tax Reform (cont’d)

• Excise Tax on Investment Income of Private Tax-
Exempt College/University Endowment Funds: 
Summary of Changes  
 Applicable educational institutions are subject to a 1.4% tax on net 

investment income

 Assets and investment income of certain related organizations are 
combined with those of the institution for purposes of the tax with 
certain exceptions

 The Secretary of the Treasury is directed to issue regulations that 
specifically address defining assets used directly in carrying out the 
educational institution’s exempt purpose, computation of net 
investment income and defining whether assets are intended or 
available for the use or benefit of the institution
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Tax Reform (cont’d)

• Excise Tax on Investment Income of Private Tax-Exempt 
College/University Endowment Funds: Takeaways

 Tax-exempt health systems with affiliated universities, 
nursing colleges or other educational institutions should 
closely review their affiliations and assets to determine 
whether the above thresholds are met and whether any 
assets/investment income must be aggregated with those of 
the institution

 Close attention should be paid to foundations or other 
supporting organizations of affiliated educational institutions 
as well as other affiliated organizations with significant 
excess funds or liquid assets that could arguably be 
deployed for the benefit of the educational institution
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Tax Reform (cont’d)

• Excise Tax on Investment Income of Private Tax-Exempt 
College/University Endowment Funds: Outstanding 
Questions/Issus 

 How must assets be deployed to be considered carrying out the 
educational institution’s purposes and over what time frame?

 Can applicable educational institutions set up affiliated organizations 
that are not supporting organizations and are not controlled by the 
institution in order to hold funds for specific purposes such that they are 
not included for purposes of measuring investment the institution’s 
income and assets?

 How will unrestricted liquid assets of a health system with an affiliated 
educational institution be treated when the primary activities of the 
system are related to healthcare, not education?
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Tax Reform (cont’d)

• Charitable Contribution AGI Limit Increase 

 Summary of Changes

• For contributions made in tax years beginning after December 31, 
2017, the individual limit on the deductibility of cash contributions to 
tax-exempt public charities and certain other organizations is increased 
from 50% to 60% of adjusted gross income

 Takeaways 

• Tax-exempt organizations, including hospitals and affiliated 
foundations, might be able to solicit increased donations, particularly 
from high net worth individuals or others contributing up to deductibility 
limits.

• This may be offset by the reduced benefits of deductibility on account 
of lower individual tax rates/brackets and a higher standard deduction.
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Section 501(r) Update
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Section 501(r) Update - Timeline
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March 23, 
2010

Patient 
Protection 

and 
Affordable 
Care Act  

signed into 
law

June 26, 
2012

Proposed 
501(r) 

regulations 
(other than 
CHNA reqs)

April 5, 
2013

Proposed 
501(r) 

regulations 
(CHNA 
reqs)

December 29, 
2014

Final 501(r) 
regulations

January 1, 
2016

First 501(r) 
final 

regulation 
compliance 

date

July 1, 2016 
501(r) final 
regulation 

compliance 
date for July 
1 tax year 

orgs

August 4, 2017
First published 
revocation for 

noncompliance



Section 501(r) Update (cont’d)

• Overview of Section 501(r) Requirements

 Conducting a community health needs assessment at least 
once every three years and adopting an implementation 
strategy to meet the community health needs

 Adopting and implementing a written financial assistance policy 
and a written policy relating to emergency medical care

 Limiting amounts charged for emergency or other medically 
necessary care to individuals eligible for financial assistance to 
amounts generally billed for such care

 Engaging in reasonable efforts to determine eligibility for 
financial assistance before engaging in extraordinary collection 
efforts
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Section 501(r) Update (cont’d)

 Update on 501(r) Compliance Audits

• IRS must conduct a review of the community benefit 
activities of every tax-exempt hospital every three years, 
including a review of Section 501(r) compliance

• 501(r) Compliance Audits includes a review of IRS Form 
990s, the hospital’s website, published policies and other 
publicly-available information

• Any willful or egregious violations can be grounds for the 
loss of the hospital’s tax exemption
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Section 501(r) Update (cont’d)

 Preparing for 501(r) Compliance Audits
• Ensure that the hospital’s board has adopted the hospital’s CHNA, 

implementation strategy documents, and FAP

• Ensure the hospital’s FAP and billing and collection policies have been updated 
to comply with the final Section 501(r) regulations 

• Document the hospital’s calculation of its “amount generally billed” 

• Appropriately notify the public of the hospital’s FAP

• Ensure the hospital has analyzed the translation requirements in the final 
regulations implementing Section 501(r) and has determined whether the 
hospital’s 501(r) policies must be translated into any foreign languages

• Review patient complaints related to billing and collection issues regularly and 
respond to the complaints

• Conduct an internal audit of the hospital’s compliance with Section 501(r), 
including with respect to the FAP requirements

• Ensure that a copy of the required documents are included on the hospital’s 
website and are easy to find on the hospital’s website
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Section 501(r) Update (cont’d)

 Tax-Exempt Status Revocation for Non-Compliance 
• Private Letter Ruling (PLR 201731014):

 The IRS revoked a hospital’s Section 501(c)(3) tax-exemption on 
account of the hospital failing to meet Section 501(r) requirements

 Failed to widely publicize the CHNA or develop and adopt an 
accompanying implementation strategy, citing a lack of financial 
resources

• Such failures were “egregious” in terms of severity and also “willful” 

• Excise Taxation and/or Revocation of Tax-Exempt Status for non-
compliance with Section 501(r)

• Promptly identify and correct certain Section 501(r) failures, and, in 
some cases, disclose such failures and corrective actions in detail on 
IRS Form 990
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Tax-Exempt Bond Update: New 
Management Contract Safe Harbor 
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Tax-Exempt Bond Update: New 
Management Contract Safe Harbor 

 IRS Rev. Proc. 2016-44

• Replaced existing management contract guidelines with 
a new safe harbor

• The safe harbor permitted significantly greater flexibility 
than the previous guidelines and also contained fewer 
constraints on compensation
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Tax-Exempt Bond Update: New Management 
Contract Safe Harbor (cont’d)

 IRS Rev. Proc. 2017-13

• Reasonable Compensation

• No Net Profits Arrangements

• No Bearing of Net Losses

• Available Types of Compensation

• Amount and Timing of Compensation Limits

• Term of Agreement – 30 Years or 80% of Useful Life

• Control Over Use of the Managed Property

• Risk of Loss of the Managed Property

• No Inconsistent Tax Position

• No Substantial Limitations on Exercise of Rights
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Other IRS Actions, Audits and 
Enforcement Activities
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Other IRS Actions, Audits and 
Enforcement Activities
 Technical Advice Memoranda and Private Letter 

Rulings

• Pharmacy Tax-Exempt Status Denied
 Pharmacy was formed to provide “pharmacy services in 

a charitable manner to the poor and disabled”

 Pharmacy sold pharmaceutical products to the general 
public in a manner indistinguishable from a commercial 
pharmacy

 Pharmacy was not operated exclusively for charitable 
purposes and failed to meet the operational test for 
exemption under Section 501(c)(3)
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Other IRS Actions, Audits and 
Enforcement Activities (cont’d)
 Technical Advice Memoranda and Private Letter Rulings 

(cont’d)

• Hospital Loses Tax-Exempt Status for Ceding Control

 Organization operated a hospital and was recognized as 
tax-exempt under Section 501(c)(3) of the Code

 Transferred management and operational control over the 
hospital to a for-profit management company

 Organization did not have ability to force management 
company to operate the hospital consistent with Section 
501(c)(3) requirements 

 No longer operated exclusively as a charitable organization
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Other IRS Actions, Audits and 
Enforcement Activities (cont’d)
 Technical Advice Memoranda and Private Letter Rulings 

(cont’d)
• Free Dental/Medical Organization Loses Exemption for 

Commercial/Private Benefit Activity
 Patients without insurance were charged full price for the services 

and did not receive any discounts though a payment plan was 
offered

 IRS examiner also noted that the organization’s activities as 
described on its IRS Form 1023 application were not consistent 
with the organization’s activities in practice

 Organization’s net earnings inured to the benefit of private 
shareholders or individuals 

 Organization had a substantial non-exempt commercial purpose of 
operating a dental practice
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Other IRS Actions, Audits and 
Enforcement Activities (cont’d)
 IRS Audits, Enforcement Activities, and Other Actions

• IRS to Post Tax-Exemption Applications on Website

• Potential Online Tax-Exempt Organization Accounts

 IRS Form Changes/Updates

• IRS Rev. Proc 2018-15

• IRS Form 1023 Updates

• Form 1023-EZ Update

• IRS Form 990 Changes

• New Draft IRS Form 1024-A
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Pennsylvania State/Local Tax Updates
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Pennsylvania State/Local Tax Updates

 Pennsylvania Nonprofit LLCs

• A limited liability company’s purpose can be a purpose 
that is nonprofit

• Nonprofit purpose must be included in the company’s 
certificate of organization that is filed with the 
Pennsylvania Department of State

• Generally will share the same state tax benefits as 
nonprofit corporations
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Pennsylvania State/Local Tax Updates 
(cont’d)
 Pennsylvania Benefit Companies

• LLCs that have a stated purpose involving creation of a general 
public benefit

• A general public benefit is defined as a material positive impact 
on society and the environment, taken as a whole and 
assessed against a third-party standard, from the business and 
operations of a benefit company

• Specific public benefits 

• Member of the benefit company is not liable for monetary 
damages for failure of the benefit company to pursue or create 
general public benefit or a specific public benefit

• Annual reporting requirements 
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Thank You
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For further questions/conversation:

Daniel J. Hennessey | STEVENS & LEE
A Stevens & Lee/Griffin Company
620 Freedom Business Center | Suite 200 | King of Prussia, PA 19406
Phone: 610-205-6011 | Fax: 610-236-4188
djh@stevenslee.com | www.stevenslee.com


