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About Terri  

Terri Gillespie is Of Counsel in the Philadelphia, Pennsylvania, office of Jackson Lewis 
P.C. Her practice focuses on representing employers in workplace law matters, 
including preventive advice and counseling. Ms. Gillespie advises and represents 
employers and management in a broad range of employment law matters, including 
those involving discrimination and harassment, wage and hour, wrongful termination, 
and retaliation claims. She also works with clients to avoid disputes by helping them 
comply with appropriate laws, manage employee relations, and resolve disputes. She 
regularly represents clients in workplace law cases filed in both federal and state 
courts, as well as equal employment opportunity and labor relations matters pending 
before federal and state agencies. Ms. Gillespie provides training to clients and their 
employees on a wide variety of employment-related topics, such as diversity, hiring, 
discipline and discharge, anti-harassment, Family and Medical Leave Act compliance, 
and wage and hour compliance. 

Ms. Gillespie received her B.S. from Boston College and her J.D. from Temple 
University Beasley School of Law.   
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The materials contained in this presentation were 
prepared by the law firm of Jackson Lewis P.C. for the 
participants’ reference in connection with education 
seminars presented by Jackson Lewis P.C.  Attendees 
should consult with counsel before taking any actions and 
should not consider these materials or discussions about 
these materials to be legal or other advice. 

Lawyerly Disclaimer 
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 From 1992 to 2008, employers won 90% of all ADA 
cases. 

 Effective January 1, 2009, the ADAAA expanded 
dramatically the protections individuals would have 
under the ADA. 

 The term “disability” must be interpreted very broadly. 

 Under the ADAAA, many more employees will have ADA 
covered “disabilities” and, therefore, be entitled to 
receive ADA reasonable accommodations. 

 

 

ADA Amendments Act (ADAAA) 



EEOC Charge Statistics Since ADAAA 

FY 
2008 

FY 
2009 

FY 
2010 

FY 
2011 

FY 
2012 

FY 
2013 

FY 
2014 

FY 
2015 

FY 
2016 

FY 
2017 

ADA 
Charges 19,453 21,451 25,165 25,742 26,379 25,957 25,369 26,968 28,073 26,838 
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 ADA prohibits discrimination on the basis of disability 

 Discrimination includes failing to make reasonable 
accommodation 

 Don’t prejudice or stereotype the abilities of people with 
disabilities 

 Instead, individually assess an individual’s abilities 
based on: 

• The essential functions of the job held or desired 

• Potential reasonable accommodations that might enable them 
to overcome job-related barriers 

The ADA’s Basic Rule  



WHO IS ELIGIBLE? 
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Who Is Eligible:  
The ADA’s Definition Of “Disability” 

 The ADA applies to “qualified individuals with a 
disability.”   

 “Qualified” means that the employee can perform the 
essential job functions of the position he/she holds or 
desires, with or without a reasonable accommodation. 

 The ADA defines “disability” as a “a physical or mental 
impairment that substantially limits one or more . . . 
major life activities.”   
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Three-Part Definition Of Disability 

 A physical or mental 
impairment that substantially 
limits one or more of the 
major life activities of such 
individual; 

 A record of such an 
impairment; or 

 Being regarded as having 
such an impairment. 
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Other Rules Of Construction 

 For episodic impairments or impairments in remission:  
look to whether it substantially limits a major life activity 
when active 

 Effects of an impairment lasting or expected to last fewer 
than 6 months can be substantially limiting 
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Current ADA Regulations 

 Purpose of the ADA: To make it easier for individuals 
with disabilities to obtain the ADA’s protection. 

 Primacy focus: Employer’s actions and obligations. 
• NOT whether the employee is disabled! 

 

www.jacksonlewis.com 11 



Expansive Coverage 

 Cases focus on whether employers have complied with 
ADA obligations and whether discrimination has 
occurred, not whether an individual's impairment is an 
actual disability 
• Before the ADAAA, most cases were decided by determining 

whether or not the employee qualified as “disabled” 
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Question: 

IS PREGNANCY  
AN ADA DISABILITY? 
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Answer: 

 “Normal” pregnancies (without complications) likely are 
not ADA disabilities because the individual does not have 
a “physical or mental impairment.”  

 

 Pregnancy-related complications may need to be 
reviewed closely because the condition causing the 
complication may be an impairment that would be a 
covered ADA disability -- even though the job-related 
limitation may end with the period following childbirth. 
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REASONABLE 
ACCOMMODATIONS 
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Reasonable Accommodation 

 An accommodation is any change in the work 
environment or in the way things are customarily done 
that enables an individual with a disability to enjoy 
equal employment opportunities. 

 An employer must provide “reasonable 
accommodation” to qualified individuals with disabilities 
who are employees or applicants for employment 
unless providing an accommodation would cause the 
employer “undue hardship.” 
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 Generally, the burden is on the employee to request 
accommodation. 

 Some exceptions where the employee is incapable of 
doing so – e.g., intellectual disabilities. 

 But:  what counts as a “request?” No “magic words” are 
needed. 

 A request for a change in the work environment or 
policies, OR 

 Raising a medical issue to explain a performance or  
conduct problem. 

17 

What Triggers Reasonable  
Accommodation Obligations? 
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Requests For Accommodation 

Requests for accommodation? 

Example 1:  Employee tells supervisor, “I’m having 
trouble getting to work at my scheduled 
starting time because of medical 
treatments.”   

Example 2:  A new employee, who uses a wheelchair, 
informs the employer that her wheelchair 
cannot fit under the desk in her office. 

Example 3:  An employee tells supervisor, “I would like a 
new chair because my chair is not 
comfortable.” 
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 Employers should “initiate an informal, interactive 
process” 29 C.F.R. § 1630.2(o)(3). The interactive 
process requires that the employer be proactive.  

 Four-step interactive process:  
• Determine the job’s essential functions.  
• Establish the individual’s limitations.  
• Explore potential accommodations.  
• Select the most appropriate accommodation 

 Is failure to engage in the process an ADA violation?   

 An employer does not have to choose the “best” 
accommodation or the employee’s first choice, so long 
as the accommodation is effective. 

Basics Of Interactive Process 
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DETERMINE ESSENTIAL  
JOB FUNCTIONS 
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What Are Essential Job Functions? 

 The “fundamental” job duties of a position; duties that 
are not marginal. 

 

 Essential functions are those functions that the individual 
who holds the position must be able to perform unaided 
or with the assistance of a reasonable accommodation. 

 

 Employer no duty to eliminate essential functions but 
may have duty to eliminate a marginal function. 
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 Example 

 Four employees work in a restaurant. 
The most reliable one is tasked with 
walking the cash deposit to the bank 
once a day. He develops a disability 
and can no longer walk long 
distances. Is taking the deposit to the 
bank an essential job function? Why 
or why not? 
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ESTABLISH THE  
INDIVIDUAL’S LIMITATIONS 
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Question: 
 
 

MAY AN EMPLOYER REQUEST 
MEDICAL DOCUMENTATION TO 

DETERMINE IF A MEDICAL 
CONDITION IS AN ADA 

DISABILITY? 
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Answer: 

 Yes, if the medical condition is not obvious or otherwise 
known, employers can request medical documentation 
sufficient to establish that the individual’s condition is 
an ADA disability. 
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 Basic Rule: Requests for medical information from 
employees must be “job-related and consistent with 
business necessity.” 

 EEOC Guidance says this standard generally is met if 
employee requests reasonable accommodation. 

 Don’t speak with doctors or their offices – all 
communications should be in writing. 

 Store medical information in a confidential file. 
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Medical Documentation 
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 Start with employee’s own 
doctor. 

 If insufficient information is 
provided, ask more questions. 

 If necessary, employer may 
request evaluation by a health 
professional of the employer’s 
choice. 
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Medical Documentation 
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EXPLORE AND SELECT 
REASONABLE 

ACCOMMODATION    
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Reasonable Accommodation  

“Accommodations” may include: 
 making facilities accessible;  

 job restructuring, part-time or modified 
work schedules;  

 unpaid, finite medical leave; 

 acquiring or modifying equipment;  

 changing tests, training materials, or 
policies;  

 providing qualified readers or 
interpreters;  

 reassignment to a vacant position.  
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More Reasonable Accommodation “Rules” 

 Individuals are not entitled to the exact accommodation 
requested --employers may choose another equally 
effective accommodation more appropriate for its 
operations. 

 Employers are entitled to reasonable medical 
documentation if the need for a reasonable 
accommodation is not obvious or known … but request 
must be narrowly tailored. 

 No need to employ individuals who pose a “direct 
threat” to themselves or others. 
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 Removing essential job functions. 

 Indefinite medical leave 

 Diluting uniformly enforced productivity standards. 

 Excusing or forgiving past misconduct or poor performance. 

 Tolerating current misconduct. 

 Changing supervisors; a “stress free” workplace. 

 Bumping another employee from a job, creating a new 
position. 

 Anything creating an “undue hardship.” 

 

What Is NOT A  
Reasonable Accommodation? 
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 An employer does not have to 
provide a reasonable 
accommodation that would cause 
an "undue hardship."  

 Generalized conclusions will not 
suffice.  

 Requires “significant difficulty or 
expense.” 

Undue Hardship 
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 Factors:  
• the nature and cost of the accommodation;  

• the overall financial resources of the facility; number of persons 
and  the effect on expenses and resources of the facility;  

• the overall financial resources, size, number of employees, and 
type and location of facilities of the employer;  

• the type of operation of the employer, including the structure 
and functions of the workforce, the geographic separateness, 
and the administrative or fiscal relationship of the facility 
involved in making the accommodation to the employer;  

• the impact of the accommodation on the operation of the 
facility. 

Undue Hardship 
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ADA COMPLIANCE QUIZ! 
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Scenario One 

A newly-hired employee requests a reasonable 
accommodation on his first day of work that was never 
disclosed during the hiring process.   

 Can he do this?   

 How should the employer respond? 
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Question: 
 
 

MAY APPLICANTS FOR 
EMPLOYMENT RECEIVE 

REASONABLE 
ACCOMMODATIONS? 
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Answer: 

 Yes, otherwise qualified applicants with disabilities may 
receive reasonable accommodations in the hiring 
process if necessary to provide them an equal 
opportunity to compete for a job opening. 
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Examples Of Reasonable  
Accommodations For Applicants 

 Application assistance 

 Readers or interpreters  

 Modification of examinations, if applicable 
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Scenario Two 

An employee is absent for two days due to a medical 
issue, then requests two weeks off. At the end of two 
weeks, his physician indicates he can return in three more 
weeks. Then two more weeks is requested. Each time, 
the amount of leave requested is “reasonable.”  

 Can the employee be discharged? When? 
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 Medical leave can be a 
reasonable accommodation 
under the ADA 

 Whether Intermittent or in a 
block of time 

 Engage in the interactive 
accommodation process – 
NEVER knee-jerk a “no” 
response 

 

Leave As An ADA  
Reasonable Accommodation 
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Leave As A Reasonable Accommodation 

 How much time off is an employee entitled to receive? 
(e.g., FMLA) 

 Issues: 
• Not eligible for FMLA  

• Indefinite leave 

• Continually extended leave 

• Unpredictable absences  

 First Step: How much leave does the employee need? 
 “Inflexible leave” policy?  Proceed with caution! 
 Severson v. Heartland Woodcraft, 872 F.3d 476 (7th 

Cir. 2017) 
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ADA: How Much Leave Is “Reasonable?” 

 Considerations: 

• Employee’s job duties:  how difficult it is to operate without 
him/her; cost of a temporary replacement. 

• How much more leave is needed? 

• Make sure employee is not about to return! 

• Time needed to find a permanent replacement. 

• How much leave has already been given. 

• How much leave provided to similarly-situated employees. 
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Scenario Three 

An employee has an angry 
outburst at work, picks up a 
plastic butter knife, and 
threatens to harm two other 
employees in the kitchen. The 
employee immediately tells his 
supervisor that his conduct is 
due to his bipolar disorder.  

 Can the employee be 
disciplined or discharged for 
the incident without violating 
the ADA? 
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 An employer need not tolerate a 
“direct threat” to the disabled 
employee or others that cannot be 
mitigated by a reasonable 
accommodation. 

 Show significant risk of substantial 
harm. 

 Use “Direct Threat Questionnaire.” 

 Consider factors in ADA Regulations. 

• Nature and severity of harm. 

• Likelihood and imminence of harm. 

• Ability to reduce or eliminate harm through 
reasonable accommodations. 

Process For Determining  
“Direct Threat” 
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Misconduct 

 An employer may 
discipline an employee 
with a disability for 
violating a conduct 
standard, even if an 
employee’s disability 
causes violation of a 
conduct rule. 

 But reasonable 
accommodations may be 
required going forward if 
the employee is retained. 
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Scenario Four 

 An employee suffers from a back condition and PTSD 
after a severe, non-work related car accident.  The 
employee tells her supervisor that because of her 
conditions, she can no longer make the 30 minute 
commute to work and requests to work from home.   

 Must the employer grant the employees request? 

 What if the employer’s policies do not allow employees 
to work from home? 
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Types Of Accommodations – Work At Home 

 Courts generally find that attendance is an essential job 
function. 

 Working from Home: Some courts have indicated that 
particular jobs may not necessarily require attendance.  

 For some jobs, an employee can effectively perform all 
work related duties at home, suggesting that working 
from home might be an appropriate accommodation in 
certain cases. 
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Types Of Accommodations – Work At Home 

 Employer may be required to modify its policy 
concerning work at home if such a change is needed as 
a reasonable accommodation.  

 Only if this accommodation would be effective and 
would not cause an undue hardship. 

 Whether this accommodation is effective will depend on 
whether the essential functions of the position can be 
performed at home.  
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Scenario Five 

 An employee received a disciplinary counseling for not 
meeting the production quota.  The employee later tells 
human resources that he did not meet the quota because 
his blood pressure medication was recently adjusted and 
affected his ability to concentrate.  The employee adds 
that his medication had to be adjusted due to work stress 
caused by his supervisor and asks to be transferred to a 
different supervisor.  

 Should the employee’s failure to meet the quota be 
excused? 

 Should the employee’s request for a new supervisor be 
granted? 
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Types Of Accommodations – Performance 

 An employer should evaluate the 
job performance of an employee 
with a disability the same way it 
evaluates any other employee’s 
performance. 

 If an employee requests an 
accommodation for the first time in 
response to counseling or a low 
performance rating, the employer 
can proceed with the counseling or 
evaluation, but then must consider 
accommodations.  
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Types Of Accommodations –  
Change In Supervisor 

 An employer does not have to provide an employee 
with a new supervisor as a reasonable 
accommodation. BUT:  

 The ADA may require that supervisory methods be 
altered as a form of reasonable accommodation. 
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 “Reassignment to a vacant position“ is a form of 
reasonable accommodation. 

 Consider providing to an employee who, because of a 
disability, can no longer perform the essential functions 
of his/her current position, with or without reasonable 
accommodation. 
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Types of Accommodations - Reassignment 
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 An employee must be "qualified" for the new position.  

1) satisfies the requisite skill, experience, education, and other 
job-related requirements of the position, and 

2) can perform the essential functions of the new position, with or 
without reasonable accommodation. 

 The employee does not need to be the best qualified 
individual for the position in order to obtain it as a 
reassignment. 

 

53 

Job Performance - Reassignment 
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 Must reassign the individual to a vacant position that is 
equivalent in terms of pay, status, or other relevant 
factors (e.g., benefits, geographical location) if the 
employee is qualified for the position.  

 If there is no vacant equivalent position, reassign the 
employee to a vacant lower level position for which the 
individual is qualified.  
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Types of Accommodations:  Reassignment 
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 An employer who does not normally transfer employees 
would still have to reassign an employee with a 
disability, unless it could show that the reassignment 
caused an undue hardship.  

 If an employer has a policy prohibiting transfers, it 
would have to modify that policy in order to reassign an 
employee with a disability. 
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Types of Accommodations:  Reassignment 
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THANK YOU 

With 800 attorneys 
practicing in major locations 

throughout the U.S. and 
Puerto Rico, Jackson Lewis 
provides the resources to 

address every aspect of the 
employer/employee 

relationship. 
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