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Agenda 
• What is implicit bias? 
 
• How does implicit bias present itself in the                           

workplace? 
 

• How do you test for the existence of implicit bias? 
 

• Does implicit bias fit employment discrimination law? 
 

• Steps to decrease likelihood that biases will impact decision-making 
 
 



What Is Implicit Bias? 
A Social Cognition Theory 





Another Comparison… 





 
 

• We naturally assign people into various social categories. 
• The categories help us sort, store, and retrieve information 

more efficiently. 
• These categories (or stereotypes) also include attitudes. 
 
• The term “implicit bias” includes both implicit stereotypes and 

implicit attitudes. 



 
• The categories are useful, but they distort our              

judgments 
 
 

• Once we form the categories, the way we process information 
perpetuates them. 

 



What Do You Think Of… 
• Morning people? 
• People who have tattoos? 
• People who didn’t go to college? 
• People who drive the speed limit? 
• People who don’t recycle? 
• Animal lovers? 
• People who curse? 

 
Consider a pick-up basketball game at your office… 



How Implicit Bias Presents 
Itself in the Workplace 



Background 
The workplace has changed 
over the last several decades. 
 
Between WWI and the 1970s 
 hierarchies; defined job 
responsibilities; advancement 
based on known, objective 
criteria 

 
Beginning in the 1980s  
hierarchies removed; job roles 
less defined; more team-
oriented work; more 
subjective evaluations 



Example:  Recruiting 

 
• MIT and University of Chicago                                               

labor market study 
 

• Mr. Zamora 
 
 



Example:  Interviewing and Hiring 

 
                                                             Physical attractiveness 
 

 
 

 
 
The affinity bias or similar-to-me effect 

 



Example:  Performance Evaluation 

 
 

• Expectations of women and men 



Example:  Promotion 

 
• Women with children 
 
• Height 

 



How Do You Test 
Implicit Bias? 





Implicit Association Test (IAT) 

 
• Measures automatic association response times for many traits 
 

 
• Premise is that it takes longer to associate two items that you 

view as incompatible 
 

 



IAT Part 1 – Sort words relating to concepts 

 
 ELDERLY       YOUNG 
 
 
 
 
 
You would press the “e” versus the “i” key on the keyboard to 
associate the picture with Elderly. 



IAT Part 2 – Sort words regarding evaluation 

 
 Positive           Negative 
 

HEARING AID 
 
 

You may press the “i” key versus the “e” key on the keyboard to 
associate Hearing Aid with Negative.  



IAT Part 3 – Categories are combined 

 
 ELDERLY      YOUNG 
 Positive           Negative 
 

HEARING AID 
CAREER 

Happy 



IAT Part 4 – Placement of the concepts switches 

 
 YOUNG      ELDERLY 
 Positive      Negative 
 

HEARING AID 
CAREER 

Happy 



IAT Part 5 – categories combined in opposite way 

 
 ELDERLY      YOUNG 
 Negative                  Positive 
 

HEARING AID 
CAREER 

Happy 
 



What Has the IAT Revealed? 

• Researchers have documented a general preference for white 
over black among test-takers of multiple races; of young over 
old among test-takers of multiple ages; etc. 

 
• Contradicted test-takers’ self-avowed indifference. 

 
• So, the preference appears to be attributed (at least in part) to 

implicit biases. 
 



Does Implicit Bias Evidence “Fit” 
the Conceptual Framework of 
Anti-Discrimination Laws? 



                                 Disparate Treatment 
 
 
 

IB Evidence Doesn’t Fit 
 
• Requires proof of motive or 

intent 
 
• Subconscious attitudes cannot 

prove discriminatory intent 
(SCOTUS; D. Mass) 

 

IB Evidence Fits 
 

• EEOC has taken the position 
that intentional discrimination 
includes “unconscious 
stereotypes.” 
 

• First Circuit has held that a 
disparate treatment case 
survives even if the disparate 
treatment was because of 
“unthinking stereotypes or bias.” 



IB Evidence Doesn’t Fit 
 
• But the First Circuit case 

acknowledges that the 
fundamental issue is causation 

 
• SCOTUS has confirmed that, 

even when unconscious bias is 
at issue, the employee must still 
demonstrate that it caused the 
discriminatory behavior. 
 



Disparate Impact 
IB Evidence Doesn’t Fit 

 
• Employees still must 

demonstrate a causal 
relationship between the 
employment practice and the 
statistical disparity. 
 

• Efforts to link evidence gathered 
from the general population 
(e.g. the IAT) to a specific 
employer and its decisions have 
failed. 

 

IB Evidence Fits 
 

• No showing of intent required 
 

 



Wal-Mart Stores, Inc. v. Dukes 

 
• 1.5 million current and former female employees asserted 

disparate treatment and disparate impact gender discrimination 
claims based on Wal-Mart’s pay and promotion decisions. 

 
• Discretion for those decisions was granted to local managers.   

 
But how could every local manager be biased against women? 

 
 

 



Wal-Mart Stores, Inc. v. Dukes, cont’d 

• The employees offered expert testimony of a “strong and uniform 
corporate culture” at Wal-Mart that it made vulnerable to gender bias. 

 
• SCOTUS rejected the evidence. 
• The expert could not determine with specificity how regularly 

stereotypes played a meaningful role in Wal-Mart’s employment 
decisions. 

• Justice Scalia: This evidence is “worlds away from ‘significant proof’ 
that Wal-Mart ‘operated under a general policy of discrimination.’” 
 
 



Pippen v. State of Iowa 
• Plaintiffs claimed that the State’s failure to enforce its statutory and 

regulatory policies caused a disproportionate number of African-
American applicants to be denied employment. 

 
• Offered expert testimony, based on the IAT,                                        

of a 70% automatic preference for whites                                       
over blacks, noting that implicit bias leads                                         
to discrimination in subjective decision-                                      
making. 

 
• BUT, the expert conceded that his analysis was not based on 

specific acts of Iowa managers. 



Pippen v. State of Iowa, cont’d 

 
• A second expert testified that implicit bias is so pervasive that 

any merit-based employment system merely serves to 
legitimize inequality because, while it gives the perception of 
being fair, it cannot be. 



Pippen v. State of Iowa, cont’d 

 
The court rejected the experts’ opinions 
 

• The mere fact that a discretionary system produces a 
bottom-line racial disparity is not enough.   

• A specific employment practice must be the culprit. 
• Otherwise, we’re talking about conjecture, not proof of 

causation. 
 



Does Implicit Bias Evidence 
Fit the Evidentiary Framework 
of Anti-Discrimination Laws? 



The Evidentiary Standards 



Federal Rules of Evidence 

Rule 702 allows testimony by a qualified expert who will assist 
the trier of fact in understanding the evidence or in determining a 
fact at issue, so long as: 
 

1. The testimony is based on sufficient facts or data; 
2. The testimony is the product of reliable principles                           

and methods; and 
3. The witness has applied the principles and methods                 

reliably to the facts of the case. 
 



Daubert 
• Relevant testimony “logically 

advances a material aspect of 
the proposing party’s case.” 

 
• An expert’s testimony must 

assist the trier of fact and relate 
to or “fit” the underlying facts of 
the case. 

 
• This requirement of “fit” 

demands a “valid scientific 
connection to the pertinent 
inquiry as a precondition to 
admissibility.” 
 



Advisory Committee Notes to the 2000 
Amendments to the F.R.E. 
 
The Advisory Committee Notes make room for “general” expert 
testimony. 
 
 Yet it might also be important in some cases for an expert 
 to educate the factfinder about general principles, without 
 ever attempting to apply these principles to the specific 
 facts of the case. 
 



How Courts Have Applied the 
Evidentiary Standards 



Samaha v. Washington State DOT 

• Plaintiff of Arab descent asserted claims of race-based 
employment discrimination 

 
• Alleged that defendants held him to a higher standard that non-

Arab employees 
 
• Offered expert testimony on implicit bias 

 



Expert’s findings… 
1. 70% of Americans hold implicit prejudiced views based on race, 

color, national origin, and ethnicity;  
2. implicit bias is prevalent in the employment context;  
3. job performance evaluations using subjective criterion permit 

implicit bias to affect the outcome;  
4. significant majorities of Americans prefer light skin tone over darker 

and European-American relative to Arab ethnicity;  
5. awareness of potential or actual implicit biases helps diminish the 

effect of these biases; and  
6. members of a decision-makers in-group are more likely than those 

in the out-group to receive more favorable treatment 



Defendants moved to exclude… 

• Not relevant 
• Unfairly prejudicial 
• Fails to apply principles and methods reliably to the facts of the 

case 
 

• The expert did not identify any particular bias that relates to 
Samaha. 

• The expert has not determined whether implicit bias played any 
role in any employment decisions that defendants made. 



Court allowed the testimony 

 
• Satisfied that the expert’s opinions were sufficiently grounded in 

science because the IAT has been subject to repeated empirical 
testing and peer review.   
 
 

• Relied on the Advisory Committee Notes to the FRE regarding 
general expert testimony. 

 
 



Jones v. National Council of YMCAs (Ill.) 

 
In a race discrimination case, the plaintiffs offered implicit bias 
testimony to educate the jury about the general principle that 
Americans “operate on the basis of implicit biases – stereotypes 
– that function on unconscious levels even amongst good, well-
intentioned people and lead us to relatively favor whites and 
relatively disfavor blacks.”   

 



Court rejects the testimony 

• The expert did not merely opine that Americans might harbor 
implicit bias against African-Americans that might manifest itself 
in the absence of objective information and criteria. 

 
• Instead, he opined that implicit biases are “now established as 

causes of adverse impact” and that “it is more likely than not 
that adverse impact is a consequence of unintended 
discrimination.”   

 
• Trying to establish causation.  

 



Not good for general principles either… 

• Testimony was not adequately tied to the facts of the case to be 
useful to a jury.   

 
• Opinions derived solely from laboratory testing that does not 

remotely approximate the conditions that apply in the case 
specifically or more generally in the context of an employer’s 
decisions about employee compensation and work 
assignments.   

 
• “Little more than a truism” 



Karlo v. Pittsburgh Glass Works, LLC 

In an age discrimination case, plaintiffs offered expert implicit 
bias testimony to  
1. provide a framework that can aid a judge or jury to better 

understand the evidence as it relates to discriminatory intent 
2. counteract common misconceptions concerning the character 

of discriminatory intent 
3. determine whether the plaintiffs’ ages substantially motivated 

the defendant’s actions outlined in the complaint 



The Court rejected the testimony 

 
• Not based on sufficient facts or data 
 
• Not the product of reliable methods 
 
• Would not assist the fact-finder in resolving an issue in the case 



Failed to satisfy Rule 702 

The expert did not: 
• visit PGW or speak with any current or former employees. 
• interview the managers who took part in the reduction in force. 
• subject any of those individuals to the IAT.   
• perform any independent, objective analysis on whether implicit 

biases played any role in the decisions to terminate the 
plaintiffs.   

Thus, the court found the data underlying his opinions to be 
unreliable.  



Unreliable to the extent based on IAT 

• The expert could not establish that the publicly-available IAT 
was taken by a representative sample of the population, let 
alone any person or the relevant decision-makers at PGW.   

 
• He also failed to show that the data was not skewed by those 

who self-elect to take the IAT, without any controls in place to, 
for example, exclude multiple retakes or account for any 
external factors on the test taker. 



Testimony does not “fit” / Unhelpful 

• The expert’s statement that his opinion was being offered “to 
determine whether the plaintiffs’ ages substantially motivated 
the defendant’s actions outlined in the complaint” called into 
question whether the opinion was being offered to prove 
causation. 

 
• Finally, the court found that evidence of implicit bias was 

unhelpful in deciding a disparate impact claim because a 
plaintiff need not show motive.   
 



Third Circuit affirms 

• But offered a narrow holding 
 
• Could not conclude that the district court abused its discretion in 

excluding the evidence 
 
• Courts may, in their discretion, determine that such testimony 

elucidates the kind of headwind disparate impact liability is 
means to redress. 



• Most people likely would concede that implicit bias exists. 
 
• But it arguably does not fit the conceptual or evidentiary 

framework of anti-discrimination laws. 
 

• So do we ignore it? 
 
 



I’m Biased, You’re Biased, 
Now What? 



 
• Be humble 

 
• Be mindful 

 
• Be motivated internally 



Un-bias Yourself 

 
• Seek out counter-typical examples 

 
• Replace your stereotypes 



Break the Causal Link 

Work to break the causal link between bias and behavior 
• Pre-determined job criteria 
• Diverse search committees 
• Structured interviews 
• Standard evaluations 
• Inclusive and flexible policies 
• Listen and ask questions 



Questions 



Rubin, Fortunato & Harbison P.C. 
MCS Building 

10 South Leopard Road 
Paoli, Pennsylvania 19301 

 
Tel: 610.408.2000 
Fax: 610.408.9000 

Email: rf@rubinfortunato.com 
www.rubinfortunato.com 
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