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The Portal-to-Portal Act 
• No liability or punishment for employers who 

violate FLSA where good faith reliance on a official 
written administrative ruling- includes DOL Opinion 
Letters  

• Court may reduce or eliminate liquidated damages 
if employer shows reasonable grounds for believing 
actions/omissions did not violate FLSA. 

• Non-Administrator Letters don’t get. Look for “NA” 
after the ruling or interpretation number.  
 

 
 



Deference 

• Will the Court consider an administrative agency’s 
interpretation of its rules, policies, and authority? 

 
• How much will a Court yield judicial acceptance of 

a federal agency's interpretation of the agency's 
rules, policies, and authority? 

 



Deference 
• In practice, courts review administrative rulings to 

determine the type of deference that should be 
afforded.   

 
• Three types of deference: Skidmore, Chevron, Auer 

 



Skidmore v. Swift & Co., 323 U.S. 134 (1944) 

• Administrative rulings, interpretations, and opinions 
under the FLSA  do not control judicial decisions 

• Courts and litigants may use them for guidance.  
• Weight given to an depends on: 

• thoroughness evident in its consideration 
• validity of reasoning 
• consistency with earlier and later 

pronouncements 
• factors which give it power to persuade 



Chevron U.S.A. Inc. v. Natural Resources 
Defense Council, Inc., 467 U.S. 837 (1984) 

• If Congress has spoken to the precise question at issue, 
the court and agency must give effect to intent of 
Congress. 

• If the statute is silent or ambiguous with respect to the 
specific issue, the court must consider whether the 
agency’s opinion is based on a “permissible 
construction of the statute.”  

• Legislative regulations are given controlling weight 
unless they are arbitrary, capricious, or manifestly 
contrary to the statute.  



Auer v. Robbins, 519 U.S. 452 (1997) 

An agency’s judgment controls when: 
• “Fair and considered,”  
• Interpreting its own regulations  
• Not plainly erroneous or inconsistent 

with the regulation. 
 



Skidmore Deference 
 

• Statute is unambiguous or obvious 
 
• Agency’s interpretation of the statute contained in an 

Opinion Letter or similar format 
 
• Opinion Letter is persuasive.  
 
Applies to DOL Opinion Letters directly interpreting the FLSA, if 
persuasive. 

 
 



Chevron Deference 

• Chevron deference applies to regulations where: 
• a statute is ambiguous;  
• it appears that Congress delegated authority to the 

agency to make rules carrying the force of law; and 
• agency interpretation was promulgated based on 

that authority.  
 
Applies to FLSA regulations in the C.F.R.  

 
 

 



Auer Deference 
• Doesn’t qualify for Skidmore deference.   
• Agency interpreting its own ambiguous 

regulations in an Opinion Letter or similar 
format. 

 
Applies to DOL Opinion Letters interpreting the 
C.F.R. 



Opinion Letter FLSA 2018-9 

• Formerly FLSA 2009-27, “Year-end non-
discretionary bonus and section 7(e)” 

 
• Treatment of bonuses for purposes of 

computing regular rate under 29 CFR § 
788.210 

 



Opinion Letter FLSA 2018-9 
 

• Requested rescission of prior opinion letter that concluded 
regulation required inclusion of all remuneration in 
calculation of a percentage bonus, even if properly 
excluded under § 7(e).  

• Claim exceeded scope of regulation and inconsistent with 
intent of statute. 

• Primarily involved FLSA §7 (e) (defining regular rate) and 29 
CFR §778.210 (percentage of total earnings as bonus). 



Opinion Letter FLSA 2018-9 
• Employer payments to non-exempt workers for travel, 

discretionary bonuses excluded from regular rate. 
 
• When calculating year-end bonuses, employer did not 

consider excluded payments 
 

• Prior opinion letter stated ALL remuneration must be 
considered in bonus calculation. 



Opinion Letter FLSA 2018-9 

• Withdrew prior opinion letter to extent inconsistent 
with regulations 

• Regulations require non-discretionary bonuses to 
be included in regular rate. 

• Illustrates how correctly calculated non-
discretionary bonuses paid during the year will yield 
the same results as payments at year end. 

 
 



Deference 
You represent Lucky Duck, a company that 
manufactures alternatives for steel and 
aluminum.  Sales increased dramatically last 
month due to tariffs that make the competition 
more expensive.  Without any prior 
announcement, the Lucky Duck rewarded each 
of its 50 factory workers with a bonus of $5000.  
Ernie Entitled sues Lucky Duck because his 
overtime pay did not increase after the bonus. 

 



Deference 
In court, Lucky Duck asks the court to defer to FLSA 
opinion letter 2018-9 as it did when it excluded the 
bonus from the regular rate when calculating 
overtime. 
What deference should be afforded to the conclusion 
in the opinion letter? 
What if Lucky Duck asks the court to defer to the 
regulation instead of the opinion letter? 

 



Safe Harbor 
If the court rules in favor of Ernie, would 
Lucky Duck face liquidated damages?  
 
What if the interpretation the Company 
had relied upon had come from an non-
administrative letter. 

 



Opinion Letter FLSA 2018-11 
• Formerly FLSA 2009-30, “Job bonuses and 

section 7(e)” 
 
• Asks if certain bonuses must be included in 

the regular rate. 



Opinion Letter FLSA 2018-11 
• Equipment operators earn hourly wage plus 

overtime after 40 hours. 
 

• Employer wants to pay a non-discretionary bonus 
for each day operator works. 
 

• Examined exceptions to regular rate in statute. 
 



Opinion Letter FLSA 2018-11 
 

• Proposed bonus doesn’t fall into exceptions 
from regular rate 
 

• Bonus must be included in regular rate. 



Deference? 
Equipment operator earns a bonus for each day she 
works.  She sues her employer, Ignoramus 
Industries, claiming the bonus was non-
discretionary and improperly excluded from her 
overtime calculation? 
  
Which deference would a court afford to this opinion letter?   
 
What if the court were interpreting the regulation that says the 
same thing? 
    

 



Deference 
What if Ignoramus alleges the bonus was 
discretionary, differed every month, and was only 
paid if management was satisfied with earnings and 
performance at the end of the month? 
 
Does this change the deference analysis? 
 



Opinion Letter FLSA 2018-7 
• Formerly FLSA 2009-25, “Salary deductions for full-

day absences based on hours missed and section 
13(a)(1) salary basis” 

 
• Asks if employer may deduct from professional 

employee’s salary if she misses an entire day of work. 



Opinion Letter FLSA 2018-7 
• Salaried professional employee exempt RN on call 

from 2:30pm Friday to 6:30am Monday 
 

• Hospital wants to know how to make deduction from 
RN’s salary when RN not available to be called for all 
weekend hours 

 



Opinion Letter FLSA 2018-7 
• 29 CFR §541.602(b) provides several permissible 

deductions from exempt employee’s salary 
 

• Pursuant to 29 CFR §541.602(c), employer may 
calculate deduction for full-day absence based on 
number of hours actually missed  
 



Deference 
• Diana Prince is an ER nurse at Gotham Hospital. She works 

alternating 36 hour/48 hour weeks with 12 hour per day 
shifts. May employer deduct her pay if she misses one of her 
shifts due to being sick? 
 
 

• What deference will court give FLSA 2018-7? 



Deference 
• What if Gotham wants to deduct Nurse Prince’s pay because 

she’s been repeatedly late for her shifts over the past 
month? 
 

• Can Gotham deduct 8 hours of Nurse Prince’s pay 
 

• How should Gotham calculate any permissible deduction of 
Nurse Prince’s pay? 
 



Opinion Letter FLSA 2018-14 
• Formerly FLSA 2009-33, “Calculation of salary 

deductions and section 13(a)(1) salary basis” 
 

• Asks whether salary deductions are permissible when 
exempt employee misses full day of work and 
whether analysis changes if employee scheduled to 
work more or less than 8 hours. 

 



Opinion Letter FLSA 2018-14 
• Deduction from exempt employee’s salary permissible 

if full day absence for personal reasons other than 
sickness or disability (29 CFR §541.602(b)(1)) or for 
sickness or disability pursuant to employer policy of 
compensating for sickness/disability absence (29 CFR 
§541.602(b)(2)) 
 

• No salary deductions for partial day absences 
 
 



Opinion Letter FLSA 2018-14 
• If employee absent for one or more full days, but does 

not have enough time in her/his leave bank to cover 
entire absence, employer may make deduction from 
employee’s pay for any portion of full day absences 
that are not accounted for by leave bank 

• If employee absent from entire shift scheduled to be 
shorter or longer than regular shift, employer may 
take deduction in proportion to hours missed 



Deference 
• Kelly Slater is an exempt administrative employee office 

manager of fitness center. He has intermittent FMLA leave 
approved for migraine headaches. He missed work today. 
 

• Can fitness center deduct one day of pay from Slater’s 
paycheck? 
 

• What level of deference will court give to FLSA 2018-14 



Deference 
• What if Slater came in late today? May fitness center 

partially deduct his pay? 
 

• What if fitness center has no policy regarding paid sick time, 
paid FMLA – may fitness center still deduct from Slater’s pay 
if he misses today due to having a migraine headache? 



Questions? 

Mandy Rosenblum 
mandy@mrosenblumlaw.com 

Scott Pollins 
scott@pollinslaw.com 
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