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Maximizing and 
Minimizing Damages

By

Rick Seymour

The Ins and Outs of Back Pay

Can an employer limit back 
pay by lowering the pay scale 
for the job at issue, because 
the selectee had been paid 
less than P?  Dodoo (10th 
Cir.), pp. H-28 to H-29.  

The Ins and Outs of Back Pay

• Can an employer avoid 
back pay when the plaintiff 
is an undocumented alien?

• It depends on whether there 
is a duty to mitigate: pp. H-
29 to H-30.  
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The Ins and Outs of Back Pay

• Does an employer have to 
pay back pay if P was too 
sick to work?

• Lathem (11th Cir.), p. H-30.

• Salitros v. Chrysler Corp., 
(7th Cir.), p. H-49.

The Ins and Outs of Back Pay

• What if P is an attorney 
suspended from the 
practice of law?

• Mosby-Meacham (6th Cir.), 
p. H-30 and H-31.

The Ins and Outs of Back Pay
What if P has “unclean hands” because he under-
reported his tips to the IRS, was awarded $90,000 in 
back pay, and it was trebled under Mass. law?

Travers v. Flight Servs. & Sys., Inc., (1st Cir. ), pp. H-30 
and H-31: “The doctrine of unclean hands only applies 
when the claimant's misconduct is directly related to 
the merits of the controversy between the parties, that 
is, when the tawdry acts in some measure affect the 
equitable relations between the parties in respect of 
something brought before the court for adjudication.”

But see Fogg v. Gonzales (D.C. Cir.), p. H-54, 
accepting this defense as to front pay.



4/30/2018

3

The Ins and Outs of Back Pay
• Ford Motor unconditional offers of 

reinstatement:  Hard choices. Pp. H-33 
and H-34. What could go wrong? 

• For employers: Is it really unconditional?  
Everyone got the message?  What about 
“never darken my door” demands?

• For employees: What if same unlawful 
activity resumes?  What does this do to 
contingency agreements?

• Does Ford Motor apply to hiring claims?

The Ins and Outs of Back Pay
Mitigation, pp. H-34 to H-37

• Conetta (1st Cir.): What is the remedy for 
a partial failure to mitigate?

• Deffenbaugh-Williams (5th Cir.): P sought 
$34,000 in back pay, jury awarded 
$19,000, D said limit should be $10,000.  
Did P fail to mitigate when she resigned 
her interim job after she was sexually 
assaulted at her new residence near that 
job? 

The Ins and Outs of Back Pay
Reverse Mitigation: D Shooting Its Own Foot

• Fogg v. Gonzales (D.C. Cir.): Firing of 
police officer assertedly for cause made it 
hard for P to mitigate damages, p. H-34

• Borges-Colon (1st Cir.): Mayor’s 
instruction to all City departments not to 
hire Ps, applications would be futile. H-34

• Taylor v. Republic Services, Inc. (E.D.Va.): 
Strong noncompete made it hard for P to 
mitigate damages, p. H-37
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The Ins and Outs of Back Pay
Can a jury award too little back 
pay because it credited D’s failure-
to-mitigate argument despite D’s 
lack of evidence?
See one of the great case names: 
Pittington v. Great Smoky 
Mountain Lumberjack Feud (6th 
Cir.), p. H-35
Not the same as additur, p. H-47

The Ins and Outs of Back Pay

What Does Back Pay Include?
• Financial costs to meet expenses 

without P’s wages: Acevedo-Garcia, 
p. H-39

• Damages for lost pension benefits: 
Sharkey, p. H-39

• Unrealized stock option 
appreciation, because options had to 
be sold: Greene, p. H-40.

The Ins and Outs of Back Pay

• What about future receipts, such 
as damages for lost future 
pension benefits?

• Skalka on p. H-40: Treat as front 
pay, not back pay, so no 
liquidated damages
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The Ins and Outs of Back Pay
Collateral Benefits

EEOC v. Consol Energy (4th Cir.), p. H-45
… a defendant may offset damages with payments 
already received by a plaintiff as compensation for the 
injury in question. … But benefits that are not provided 
as compensation, or to “indemnify ... against liability” for 
the injury, are treated as coming from a “collateral 
source,” and are not offset against a damages award. 
See id. at 389–90. That is so even where the benefits 
are provided by the defendant to the plaintiff; if by “their 
nature” they are not “double compensation for the same 
injury,” then they will be deemed collateral and 
disregarded in calculating damages.

The Ins and Outs of Back Pay

FLSA Back Pay on Steroids

• Amaya v. Power Design
(4th Cir.), p. H-26

• Regular rate established 
by Davis-Bacon Act and 
Contract Worker Hours 
and Safety Standards Act

The Ins and Outs of Back Pay

After-Acquired Evidence

• Available in hiring 
cases?

• Why so little used?
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The Ins and Outs of Front Pay

Alternative of reinstatement
• Barred by proof of animosity
• Animosity shown by proof of 

retaliation: Salitros (7th Cir.), p. 
H-49 

• Animosity shown by tone of 
court filings: Abuan (10th Cir.), p. 
H-49

The Ins and Outs of Front Pay

Waiver of reinstatement?
• What if P seeks reinstatement, 

after the jury awards less than 
all the front pay he sought?

• Teutscher (9th Cir.), pp. H-51 to 
H-53.

• How this problem is usully
avoided.

The Ins and Outs of Front Pay

Mandatory reinstatement 
under the False Claims 

Act?

• Townsend (8th Cir.), p. H-
53
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The Ins and Outs of Front Pay

Front pay and liquidated 
damages under the ADEA

• Munoz and Farley (11th 
Cir.), p. H-54: P can 
receive both

The Ins and Outs of Front Pay

Front pay and term contracts

• Nassar (8th Cir.), p. H-54: 
No front pay after the term 
unless P can prove the 
contract would have been 
renewed

The Ins and Outs of Front Pay
Length of award: pp. H-54 to H-56, H-59

• Salitros (8th Cir.): 7 years to P’s anticipated retirement 
date

• Belk (8th Cir.): 10 years

• Gotthardt (9th Cir.): 11 years to mandatory retirement

• Davoll (10th Cir.) and Alexander (7th Cir.): No 2-year 
assumption

• Fine (7th Cir.): Until P’s stip that all damages ceased

• EEOC v. E.I. Du Pont (5th Cir.): Stops when P unable 
to work.

• Salitros (8th Cir.): Unless D responsible for P’s inability 
to work
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The Ins and Outs of Front Pay

Mitigation, pp. H-57 and H-58
• Tobin (1st Cir.): No duty to 

mitigate where D made P unable 
to work

• EEOC v. Bd. Of Regents of Univ. 
of Wisconsin (7th Cir.): No need 
to re-apply to D where D fired 
them for assertedly deficient 
skills

The Ins and Outs of Front Pay

• Reduction to present value, 
p. H-60

• Always?

The Ins and Outs of Front Pay

• Olivares (8th Cir.), p. H-60 : 
P’s testimony not enough to 
prove amount.

• Passantino (9th Cir.), p. H-
60: P’s testimony enough to 
prove amount.
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The Ins and Outs of Front Pay

• Pollard (Supreme Court), p. 
H-61: Front pay not subject 
to damages caps in 1991 
Civil Rights Act

Prejudgment Interest, pp. H-62 to 
H-66

• Entitlement: FLSA and Non-
FLSA

• Rate

• Thomas v. iStar Financial (2d 
Cir.): Danger, Will Robinson!

• Pittington (6th Cir.): 0.66% vs 
10%

Liquidated Damages, pp. H-82 to H-86

• FLSA liquidated damages are 
compensatory, not punitive: 
Brooklyn Savings (S.Ct.)

• ADEA liquidated damages are 
punitive, not compensatory: 
TWA v. Thurston (S.Ct.)

• Consequences . . .
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Liquidated Damages, pp. H-82 to H-86

• Standard: Knowing or reckless 
disregard

• Is ignorance of decision-maker 
a defense?  Mathis (7th Cir.): 
Jury can find that 
“extraordinary mistake” of 
leaving managers ignorant of 
EEO laws amounts to reckless 
indifference.

Liquidated Damages, pp. H-82 to H-86

• Standard: Subjective good 
faith and objectively 
reasonable belief D was not 
violating the law

• Jackson (8th Cir.): Hard to 
show subjective good faith 
in a retaliation case.

Common-Law Damages
Uncapped: §§ 1981, 1983 against 
some Ds, implied causes of action 
like Title IX (compensatories only), 
State law
Capped: Title VII, ADA, GINA
Unavailable for ordinary cases: 
ADEA, EPA, FMLA, FLSA
Possibly unavailable for ADA 
retaliation cases.
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Common-Law Damages
• § 1983 not available for any damages 

relief against State agencies and 
officials sued in official capacities

• City of Newport v. FACT Concerts
(S.Ct.): No punitive damages under 
Federal law against any government 
agency

• Some States – New Jersey is one --
allow punitive damages against State 
and local government agencies.

Common-Law Damages
• Hafer v. Melo (S.Ct.): § 1983 is

available for common-law 
compensatory and punitive 
damages against State and 
local officials sued in their 
personal capacities

• Qualified immunity ins and 
outs

Common-Law Damages
29 U.S.C. § 216(b) says: 
Any employer who violates the provisions 
of section 215(a)(3) of this title shall be 
liable for such legal or equitable relief as 
may be appropriate to effectuate the 
purposes of section 215(a)(3) of this title, 
including without limitation employment, 
reinstatement, promotion, and the 
payment of wages lost and an additional 
equal amount as liquidated damages.
(Emphases supplied.)
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Common-Law Damages

The Seventh Circuit has held 
that this language makes 
common-law damages 
available for retaliation claims 
under the FLSA, EPA, and 
ADEA.

Common-Law Damages
FLSA: Travis v. Gary Community Mental Health 
Center, Inc., 921 F.2d 108, 111–12 (7th Cir. 1990), 
cert. denied, 502 U.S. 812 (1991); Avitia v. 
Metropolitan Club of Chicago, Inc., 49 F.3d 1219, 
1226 (7th Cir. 1995). 

EPA: Soto v. Adams Elevator Equipment Co., 941 
F.2d 543, 551 (7th Cir. 1991).

ADEA: Moskowitz v. Trustees of Purdue University, 
5 F.3d 279, 283 (7th Cir. 1993). 

Contra as to punitive damages: Snapp v. Unlimited 
Concepts, Inc., 208 F.3d 928, 932–39 (11th Cir. 
2000), cert. denied, 532 U.S. 975 (2001).

Compensatory Damages, pp. H-66 to 
H-82

Jones v. Southpeak
Interactive Corp. (4th Cir.): 
SOX whistleblowers may get 
emotional-distress damages.

Maverick Transportation (8th 
Cir.): Same for STAA 
whistlebowers.
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Compensatory Damages, pp. H-66 to 
H-82

Lost future earnings: 
see Williams v. 
Pharmacia, cited at 
p. H-52.

Compensatory Damages, pp. H-66 to 
H-82

Discovery of mental state
Proof of emotional distress
When is an expert needed?
P’s own testimony enough?
Proof of causation
Mitigation defenses?
Amount

Punitive Damages, pp. H-86 to H-141

State Farm v. Campbell
Application to civil rights 
cases
Application to damage-cap 
cases
Application to nominal-
damage cases



4/30/2018

14

Punitive Damages, pp. H-86 to H-141

• Smith v. Wade (S.Ct.) standard

• Kolstad v. American Dental 
Ass’n modified standard for 
Title VII and other EEO 
statutes
–Good-faith defense

–What P’s need to do

Punitive Damages, pp. H-86 to H-141

• Sayger v. Riceland Foods (8th 
Cir.): Ignorance is a defense.  
P did not show D knew it 
would violate Federal law to 
retaliate against witnesses in 
an internal investigation.

• Say what???
• What P’s need to do

Punitive Damages, pp. H-86 to H-141

• Lust (7th Cir.) and Swinton
(9th Cir.), p. H-131: Post-
event remediation can help 
reduce the punitive 
damages allowed.

• What D’s and P’s need to do



4/30/2018

15

Punitive Damages, pp. H-86 to H-141

The Ins and Outs of Net 
Worth

• Is this the right standard?

• Who has the burden?

• Bifurcation of Discovery?

• Bifurcation of Trial?

Punitive Damages, pp. H-86 to H-141

The Ins and Outs of Net Worth

Bowles (8th Cir.), p. H-136: P’s 
request to preserve evidence of 
net worth gave notice and 
preserved claim for punitive 
damages

Punitive Damages, pp. H-86 to H-141

• Claims of Excessive Awards
• Swinton (9th Cir.), p. H-138: “The 

plaintiff was subjected to a frequent 
barrage of racist slurs and jokes, 
some of them in the presence of a 
member of management.  The 
verdict affirmed by the court was for 
$5,612 in back pay, $30,000 in 
emotional-distress damages, and 
$1,000,000 in punitive damages.” 
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Punitive Damages, pp. H-86 to H-141

• Waiver of Claims as to the 
Amount, p. H-140

• Thomas v. iStar Financial (2d Cir.): P 
cannot stipulate to a reduction in the 
punitive damages award, and then 
appeal the reduction.

• Hardiman v. City of Albuquerque
(10th Cir.): D waived challenge to 
punitive portion of $ 3.6 million 
award by raising it below in only a 
perfunctory fashion.

Releases, pp. H-7 to H-9

When an employer pays 
money in exchange for a 
release, it rather wants the 
release to be effective, right? 

How not to do it:

Releases,pp. H-7 to H-9

Syverson v. IBM Corp. (9th Cir.): 
Release too confusing: ADEA 
included, but not in covenant 
not to sue.  No explanation.  
Covenant also called itself a 
release.  Too technical.
Thomforde v. IBM Corp. (8th 
Cir.): Too confusing.
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Releases,pp. H-8 to H-9

How to do it: Myricks v. FRB 
Atlanta (11th Cir.):
A genuine issue of fact may exist when an 
employee has not been given enough time to 
review the agreement after being terminated . . 
. is not educated enough to understand the 
waiver . . . or is misled to believe that the 
release was necessary to prevent the employer 
from taking an unlawful action . . . but an 
educated employee with ample time to consider 
an agreement cannot profess ignorance about 
its clear terms after consulting an attorney.

Settlement Stumbles,pp. H-9 to 
H-10

• Announced settlements 
later repudiated: Dillard (7th 
Cir.)

• Authority: Makins (D.C. Cir.)

• Remedies for breach: 
Frahm (4th Cir.)


