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Larry L. Turner focuses on counseling and litigation involving restrictive 
covenants, trade secret protection, and various employment matters 
concerning independent contractor issues as well as discrimination, 
harassment, and wrongful termination claims. 
 
Co-leader of the Morgan Lewis Unfair Competition and Trade Secrets 
Taskforce, he advises clients on restrictive covenants and trade secret 
protection strategies and has served as lead trial counsel in numerous 
litigation actions across the country to enforce and challenge 
noncompete, nondisclosure, and nonsolicitation agreements as well as 
trade secret and various types of employment matters. 
 



Overview 

• Are restrictive covenants still viable?   
– Defendant Trade Secrets Act (DTSA) 
 

• Are restrictive covenants a “one size fits all” form of protection for your 
perceived business interests? 
– Department of Justice (DOJ) 

 

• Today’s presentation will provide an overview of selected state and federal 
case law and developments on a variety of topics in the restrictive covenant 
space, as well as recent trends that may be of continued significance in 
Pennsylvania. 
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Solicitation via Social Media 

 
 

 

• Recently, courts have been faced with the issue of alleged solicitation through 
social media platforms such as LinkedIn and Facebook. 

 

• Several state courts have addressed the issue, including Connecticut, Idaho, 
Illinois, Massachusetts, Minnesota, and Pennsylvania. 

 

• This trend will continue, and the body of case law in this area will further develop 
as the issue reaches other states. 
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Social Media – Facts 

• Scenario #1: An employee was contractually barred from soliciting employees 
from his prior employer.  The employee sent three former co-workers 
connection requests via LinkedIn. 

 

• Scenario #2: After resigning, an employee updated her LinkedIn profile to 
show her new position with a competitor and posted a status update including 
her new employer’s information and inviting her connections to contact her for 
a quote. 
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Social Media – Holdings 

• Scenario #1: The Illinois Court of Appeals held that the employee’s connection 
requests were not a direct or active effort to recruit former co-workers 
because there was no mention of his new employer, no suggestion that they 
view his new job description, and no encouragement to leave. 
– Bankers Life & Cas. Co. v. Am. Senior Benefits, LLC, No. 1-16-0687, 2017 WL 

3393844 (Ill. Ct. App. Aug. 7, 2017) 

 

• Scenario #2: The District of Minnesota granted a preliminary injunction in 
favor of the former employer, holding that the employee’s postings were not 
mere status updates, but “blatant sales pitches” meant to “entice” her network 
to call her so that she could make a sale in her new position. 
– Mobile Mini, Inc. v. Vevea, Civil No. 17-1684, 2017 WL 3172712 (D. Minn. July 25, 

2017) 
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Social Media – Pennsylvania 

• Scenario #3:  A buyer and seller executed an asset transfer agreement 
outlining the buyer’s purchase of a Pennsylvania veterinary clinic. 

 
– The agreement included a restrictive covenant prohibiting the seller from engaging or 

participating in any competitive business or practice within 50 miles of the clinic for 
the next five years. 

 
– Six months later, the seller created a Facebook page for a new clinic that was 

“coming soon,” directing followers to the business’s location on a map.  The location 
was eight miles from the clinic sold pursuant to the agreement. 
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Social Media – Pennsylvania 

• Scenario Holding:  The Pennsylvania Superior Court held that the seller’s 
conduct of creating a page for the new clinic and maintaining contact with 
former clients via social media violated the restrictive covenant in the asset 
transfer agreement. 

 

• The court based its holding on the agreement’s prohibition of the seller from 
“directly or indirectly . . . engag[ing] or participat[ing] in any business or 
practice within the Geographic Area that is in competition . . . with the Buyer.” 
– Joseph v. O’Laughlin, No. 1706 WDA 2015, 2017 WL 3641351 (Pa. Super. Ct. Aug. 

22, 2017) 
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Assignability Clauses – Facts 

 
 

 

• Scenario: A Rhode Island hair salon sold all of its assets to another salon. 

 
– The successor salon then sued an employee for leaving and accepting a new position in 

violation of her noncompete agreement with the original salon. 
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Assignability Clauses – Holding 

 
 

 

• Scenario Holding:  The Rhode Island Superior Court held that the employee’s 
noncompete agreement was not transferable to the successor business because 
it lacked an assignability clause. 
– BlueZ4 Corp. d/b/a Blue Sky Spaworks v. Macari et al., No. KC-2016-1087 (R.I. Super. 

Ct. June 13, 2017) 
 

• Pennsylvania: Pennsylvania courts have ruled similarly and only allow the 
assignment of restrictive covenants where there is an assignability provision. 
– Hess v. Gebhard & Co., 570 Pa. 148 (2002) 
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Electronic Signatures – Facts 

 
 

 

• Scenario:  Two New Jersey employees checked a box on their former employer’s 
website to accept a stock award. 

 
– By checking the box, they agreed that they had “read all associated documents,” which 

included a noncompete agreement. 

 
– The employees argued that the noncompete agreement was unenforceable due to a 

lack of mutual assent.  While they did check the box, they did not explicitly accept the 
terms of the noncompete agreement. 
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Electronic Signatures – Holding 

 
 

 

• Scenario Holding:  The Third Circuit held that the employees’ act of checking the 
box was sufficient evidence of mutual assent.  The stock award documents 
expressly noted that the noncompete agreement was a condition of accepting the 
stock award. 
– ADP, LLC v. Lynch; ADP, LLC v. Halpin, 678 F. App’x 77 (3d Cir. 2017) 

 

• Pennsylvania: A Pennsylvania district court similarly held that an employee was 
bound to a restrictive covenant contained in a grouping of stock award 
agreements, which he accepted via electronic signature. 
– Verizon Commc’ns Inc. v. Pizzirani, 462 F. Supp. 2d 648, 656 (E.D. Pa. 2006) 
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Converting to At-Will – Facts 

 
 

 

• Scenario:  Two Pennsylvania executives were bound to nonsolicitation provisions 
in their employment contracts, but were then converted to at-will status after 
their contracts expired. 

 
– The trial court found that the executives were no longer bound by the nonsolicitation 

provisions because the terms of their contracts had expired. 
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Converting to At-Will – Holding 

 
 

 

• Scenario Holding:  The Pennsylvania Superior Court reversed the trial court’s 
decision. 

 

• The court based its holding on a provision in the contract stating it would 
continue as necessary and appropriate to enforce its covenants and agreements 
after the executives’ employment “expire[d] or [was] terminate[d].” 
– Metalico Pittsburgh Inc. v. Douglas Newman, No. 354 WDA 2016, 2017 WL 1398882 

(Pa. Super. Ct. Apr. 19, 2017) 
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Group Solicitation – Facts 

 
 

 

• Scenario:  Four New York senior sales executives collectively decided to leave 
their employer to work for the same new employer. 

 
– The executives coordinated their job searches while still employed by their former 

employer. 
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Group Solicitation – Holding 

 
 

 

• Scenario Holding:  The Southern District of New York held that there was no 
breach of the non-solicitation agreements because it determined that each 
employee had individually decided to leave his or her former employer before 
coming together. 

• The court found no issue with the new employer’s agreement to indemnify them 
from any claims of improper conduct and provide signing bonuses. 
– In re Document Techs. Litig., Nos. 17-2405, 17-3433, 17-3917 (S.D.N.Y. 2017) 

 

• Pennsylvania: In contrast, a Pennsylvania trial court found that “testimony of 
several former . . . employees who claimed that their departure . . . was based on 
their own dissatisfaction, and not solicitation” was not credible and affirmed the 
grant of a preliminary injunction for the former employer on that issue.   
– Unisys Corp. v. Entex Info. Servs., Inc., 45 Pa. D. & C.4th 405, 409 (Ct. Com. Pl. 

Montgomery 2000) 
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Punitive Damages for Solicitation - Facts 

 
 

 

• Scenario:  A Texas employer alleged that its former employees left for a 
competitor and disclosed confidential information, and claimed that the 
competitor conspired to hire the employees in breach of the noncompete and 
nonsolicitation provisions in their employment agreements. 

 
– Under Texas state law, punitive damages may be awarded if the claimant proves by 

clear and convincing evidence that the harm results from (1) fraud, (2) gross 
negligence, or (3) malice. 
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Punitive Damages for Solicitation – Holding 

 
 

 

• Scenario Holding:  The Texas Supreme Court reversed the court of appeal’s ruling 
that punitive damages were not appropriate, concluding that there was sufficient 
evidence to support the jury’s finding of “malice” for each defendant. 

 

• Pennsylvania: Employees who were subject to nonsolicitation covenants (1) used 
their previous employer’s equipment and trade secret information for their new 
employer’s business and (2) recruited or attempted to recruit several other 
employees of their previous employer. 

• The Pennsylvania Superior Court upheld the trial court’s award of $4.5 million in 
punitive damages, agreeing that the defendants’ conduct was sufficiently 
“outrageous” to warrant the punishment. 
– B.G. Balmer & Co. v. Frank Crystal & Co., 148 A.3d 454 (Pa. Super. Ct. Sept. 9, 2016) 
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Nonrecruitment Clauses – Facts 

• Scenario:  A Georgia employee signed a restrictive covenant agreement 
barring her from “recruiting or hiring any employee of [her former employer] 
for a period of one year following her resignation.” 

 
– The “nonrecruitment clause” did not have any restriction on geographic scope and 

was not limited to employees with whom she had developed relationships prior to her 
separation. 
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Nonrecruitment Clauses – Holding 

• Scenario Holding:  The Georgia Court of Appeals held that the nonrecruitment 
clause did not need to be limited to a particular geographic location or to those 
employees with whom she had developed relationships to be enforceable. 

 

• Further, the court found that even if the overarching noncompete agreement 
was found to be void, the corresponding nonrecruitment clause may still be 
valid. 
– CMGRP, Inc. v. Gallant, No. A17A1168 (Ga. Ct. App. Oct. 4, 2017) 
 

• Pennsylvania: Pennsylvania courts have not yet ruled on the enforceability of 
nonrecruit/nonhire provisions. 
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Tortious Interference – Facts 

 
 

 

• Scenario:  A Pennsylvania employer was contracted to work with four Information 
Technology (IT) consultants. 

 
– All four IT consultants falsely represented that they had no preexisting noncompete 

agreements with their prior employer. 

 
– The prior employer brought a suit for tortious interference against the new employer 

based on the noncompete agreements. 
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Tortious Interference – Holding 

 
 

 

• Scenario Holding:  The Third Circuit held that the defendant’s employer did not 
have the necessary specific intent for tortious interference without actual 
knowledge of the noncompete agreements. 

 
– Although noncompete agreements are routine in the IT consulting industry, the court 

found that they are not common enough that defendants can be presumed to have 
notice. 

– Acclaim Sys., Inc. v. Infosys, Ltd., 679 F. App’x 207 (3d Cir. 2017) 
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No-Poaching Agreements 

• Recent Trend: 

 
– “No-poaching agreements” refer to agreements between two or more companies (or 

employees at two or more companies) “to refuse to solicit or hire” the other company’s 
employees. 

 
– The DOJ considers no-poaching agreements to be per se illegal, which means that “the 

agreement is deemed illegal without any inquiry into its competitive effects.” 
 

– The head of the DOJ’s Antitrust Division, Assistant Attorney General Makan Delrahim, 
announced on January 19, 2018 that in the coming months the DOJ will bring its first 
criminal cases involving alleged no-poaching agreements in violation of the Sherman 
Act. 
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No-Poaching Agreements 

• Recent case law developments: 
– A Pizza Hut manager who works in Pennsylvania filed a class action in Texas 

challenging Pizza Hut’s no-poaching agreement between franchises. 
– Ion v. Pizza Hut LLC, No. 4:17-cv-00788 (E.D. Tex. Nov. 3, 2017) (Pizza Hut filed a motion to 

dismiss on March 26, 2018) 

 
– In 2014, an employee sued DreamWorks, alleging that the company and its 

competitors were violating antitrust laws via a no-poaching agreement.  The employee 
later added major companies to the lawsuit, such as Disney, Lucasfilm, and Pixar.  The 
Northern District of California finally approved a class action settlement in June 2017. 
– Nitsch v. Dreamworks Animation SKG Inc., No. 14-CV-04062-LHK (N.D. Cal. June 5, 2017) 
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No-Poaching Agreements 

• On the Morgan Lewis website, under Publications, please find the following 
information: 

 
– Are Your Employment Practices in Breach of Antitrust Law? (LawFlash) 
 
– DOJ Antitrust Division Announces Imminent Criminal Prosecution for ‘No Poaching’ 

Agreements (LawFlash) 
 
– DOJ and FTC Antitrust Guidance for Human Resources Professionals (FAQs) 

– In October 2016, the DOJ and Federal Trade Commission (FTC) issued guidance to HR 
professionals regarding the connection between terms of employment and violations of 
antitrust laws. 
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Conclusion 

• Takeaways 

 
– Restrictive covenants are still viable 
– Not “one size fits all” but individual fact-based analysis (drafting vs. enforcement) 
– Evolving area – particularly with blanket attempts to affect segments of a workforce 
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Africa  
Asia Pacific 
Europe 
Latin America 
Middle East 
North America 

Our Global Reach Our Locations 

*Our Beijing and Shanghai offices operate as representative offices of Morgan, Lewis & Bockius LLP. In Hong Kong, Morgan Lewis operates through 
Morgan, Lewis & Bockius, which is a separate Hong Kong general partnership registered with The Law Society of Hong Kong as a registered foreign 
law firm operating in Association with Luk & Partners. 

Almaty 
Astana 
Beijing* 
Boston 
Brussels 
Century City 
 
 

Chicago 
Dallas 
Dubai 
Frankfurt  
Hartford 
Hong Kong* 
 
 

Houston 
London 
Los Angeles 
Miami 
Moscow 
New York 
 
 

Orange County 
Paris  
Philadelphia 
Pittsburgh 
Princeton 
San Francisco 
 
 

Shanghai* 
Silicon Valley 
Singapore 
Tokyo 
Washington, DC 
Wilmington 
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This material is provided for your convenience and does not constitute legal advice or create an attorney-client relationship. Prior results do not guarantee similar outcomes. 
Attorney Advertising. Links provided from outside sources are subject to expiration or change.  
 
© 2018 Morgan, Lewis & Bockius LLP 

THANK 
YOU 
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