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What is sexual 
harassment? 
A quick review. . . 
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Legal Sources 

• Federal law - Title VII 
• State law – PHRA, 

NJLAD, etc. 
• Local laws 
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SEXUAL HARASSMENT 
AND DISCRIMINATION 

• Quid Pro Quo 
 

 
• Hostile Work 

Environment 
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Quid pro quo 

• “This for that” 
 
• “If you have sex with me, I’ll 

give you a raise.” 
 
• “If you don’t have sex with 

me, you won’t get the raise.” 
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Quid pro quo 

Makes submission to sexual 
conduct, or rejection of 
sexual conduct (either 
directly or indirectly) a 

condition of employment 
or the basis of an 

employment decision 
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Quid pro quo 

Occurs with actions directly 
or indirectly from 

managers, supervisors, 
executives, etc. since 
there is control over 

employment conditions. 
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Quid pro quo 

 
Consensual 

relationships 
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Hostile Work 
Environment 

Severe 
or 

Pervasive 
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Hostile Work 
Environment 

Occurs with actions directly or 
indirectly from anyone related to 
the workplace on-site or off-site: 

– managers 
– peers 
– independent contractors 
– customers 
– vendors, repair personnel 
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Hostile Work 
Environment 

• Unwelcomed touching 
• Propositions and flirtation 
• Jokes and humor 
• Leering 
• Comments about attire 
• Posters, e-mail and websites 
• Sexual questions, comments 
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LOCATION 

Employees can get in trouble. . . 
 

• AT WORK 
• AT EMPLOYER FUNCTIONS AND 

SOCIAL EVENTS (and before and after) 
• NON-WORK EVENTS WITH CO-

WORKERS 
• HIGH RISK LOCATIONS (e.g. Hooters) 
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Non-employment 
Relationships 

What happens when the 
dry cleaner calls you 
“babe”? 
 
When happens when he 
gropes you? 
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Review/revise 
your internal 
policies. . . 
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Do You Need A Written Policy? 

Yes. 
A written policy is 

“required” by regulations, 
U.S. Supreme Court cases, 
EEOC guidelines and more 
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A Good Policy. . . 

Expresses the employer’s intent to 
prevent and remedy harassment 
and discrimination 
Defines harassment and 

discrimination 
Describes the complaint procedure 
Promises no retaliation 
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A Great Policy. . . 

Has everything the good policy 
has, except that it actually gets 
published to the employees, 
and 
Is actually followed by 

managers, supervisors, Human 
Resources, etc. 
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A Dangerous Policy. . . 

Contains unnecessarily specific 
complaint and investigation procedures 

Uses “zero tolerance” language 
Over promises remedies, e.g. 

“immediately investigated” or “harasser 
will be terminated” 

Promises a written report to 
complainant 
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Revisit training for 
employees and 
managers. . . 
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Training 

Train rank and file 
Train managers and supervisors 
In-person (is that possible?) 
Every few years (although different 

in some states) 
Have a system for training new 

employees 
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When a complaint 
is made. . . 
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How is a complaint 
received? 

• Written or oral from employee 
• Observed by manager 
• Third-party employee 
• Third-party non-employee 
• The press 
• Anonymous 
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How is a complaint 
received? 

• Attorney demand letter 
 

• EEOC Charge or PHRC 
Complaint 

 

• Civil Action 
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First rule when a 
complaint is made 

“Take it seriously” 
means no rejection or 

demeaning of the 
complaint  – even if 

you’d like to! 
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When A Complaint Is 
Made 

Consult 
Investigate 
Document 
Remediate 
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When A Complaint Is 
Made 

CONSULT: 
• HR Department 
• In-house  or outside counsel 
• Designated management 
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When A Complaint Is 
Made 

CONSULT: 
• Discuss immediate action such 

as 
• Removing harasser / suspension 
• Warning harasser against 

retaliation 
• Contacting the police 
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When A Complaint Is 
Made 

CONTACT THE POLICE: 
• Any imminent threat 
• Workplace violence 
• Sexual assault 
• Hostile situation 
• Out of control employees dangerous to 

themselves or others 
• Any time you deem it necessary! 

 

 28 



When A Complaint Is 
Made 

INVESTIGATE: 
• Extent of investigation 

depends on circumstances 
• Don’t promise “confidential 

process” 
• Develop a plan of the 

investigation 
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When A Complaint Is 
Made 

INVESTIGATE: 
• Investigator should be neutral 
• Investigates facts only, does 

not make recommendations 
• Produce a written report 
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When A Complaint Is 
Made 

REMEDIATE: 
• Discipline depends on the 

circumstances (severity and 
frequency of the offense; prior 
history; personalities of those 
involved) 
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When A Complaint Is 
Made 

REMEDIATE: 
• Does the punishment fit the 

crime? 
• Will the remedy stop the 

behavior? 
• Complied with policies? 
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Statements to the Press 

Nix the “no comment” 
Restate the employer’s commitment to 

keep employees safe and free from 
harassment 

Tout the employer’s track record 
Affirm the employer’s strong policy 

against harassment 
Confirm investigation and swift action 
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What do we do NOW? 

 Identify the team 
 Management needs to 

be on board 
 Draft statement to the 

press 
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What do we do NOW? 

 Revise policy 
 Schedule training 
 Educate managers 
 Display the posters 
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What do we do NOW? 

 Revisit “hot spot” 
complaints or 
situations! 
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A few words 
about the 
confidentiality 
debate. . . 
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Confidentiality 
Provisions 

Legislation proposed to 
restrict non-disclosure 
agreement (“NDAs”) in 
settlement agreements 
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Confidentiality 
Provisions 

No NDAs presumes to 
deter “serial harassers” 
but also presumes that 
victim wants to go public 
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Tax Consequences 
• Tax Cuts and Jobs Act adds new Section 

162(q)  
• Now, no business expense deduction is 

allowed for: (i) any settlement or payment 
incurred after December 22, 2017 related to 
sexual harassment or sexual abuse, if the 
settlement or payment is subject to a 
nondisclosure agreement; or (ii) attorneys’ fees 
related to the settlement or payment. 
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QUESTIONS? 
  

41 
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