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WHY ARE WE HERE?

WHY ARE WE HERE?

New Tax Act Affects Settlements of 
Sexual Harassment Suits
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Formation of 
Attorney-Client Relationship

 Your longtime friend asks for your input and 
perspective on sexual harassment allegations 
made against him at work by a female executive.

 You provide your thoughts 
over dinner.  
◦ There is no retainer agreement.
◦ You do not issue any invoices.
◦ You are not paid any legal fees, 

but your friend picks 
up the check. 

WAS AN ATTORNEY-CLIENT RELATIONSHIP FORMED?
WHAT DUTIES, IF ANY, ARE OWED TO YOUR FRIEND?

Attorney-Client Relationship

Rule 1.18: Duties to Prospective Clients.
 (a) A person who consults with a lawyer 

about the possibility of forming a client-
lawyer relationship with respect to a matter 
is a prospective client. 

 (b) Even when no client-lawyer relationship 
ensues, a lawyer who has learned 
information from a prospective client shall 
not use or reveal information which may be 
significantly harmful to that person…

Attorney-Client Relationship
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Rule 1.18   COMMENT 2
 A person becomes a prospective client by 

consulting with a lawyer about the possibility 
of forming a client-lawyer relationship with 
respect to a matter. 
◦ Fact-specific determination
◦ Likely if bilateral communications
◦ Not likely if unilateral communications

Attorney-Client Relationship

 Attorney-Client relationship may be implied 
when:
◦ Purported client sought advice or assistance from 

attorney;
◦ Advice sought was within attorney's professional 

competence;
◦ Attorney expressly or impliedly agreed to render 

such assistance; and
◦ Reasonable for putative client to believe attorney 

was representing him.

Atkinson v. Haug, 622 A.2d 983, 986 (Pa. Super. 1993).

Attorney-Client Relationship

Use of Nonlawyers
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 Your friend retains you to defend him against what 
he says are “bogus” sexual harassment allegations.

 He insists on using private investigators to dig up 
“information” on the accuser and possible witnesses.

 He directs you to retain BlackCircle Investigations, 
which uses former foreign intelligence operatives to 
procure information.

 You enter into a contract with BlackCircle to preserve 
attorney-client privilege, but do not direct or 
supervise the investigation. 

Use of Nonlawyers

 Without your knowledge, BlackCircle conducts 
wiretaps in Pennsylvania and engages in other 
improper conduct.

 Your client uses information from BlackCircle to 
publicly discredit the accuser and witnesses. 

WHAT ETHICAL RESPONSIBILITIES, IF ANY, 
DO YOU HAVE REGARDING THE INVESTIGATION 

AND USE OF INFORMATION OBTAINED?

Use of Nonlawyers

Rule 5.3:
Responsibilities Regarding Nonlawyer Assistance.
 Lawyers with direct supervisory authority over nonlawyer

shall make reasonable efforts to ensure that nonlawyer’s
conduct is compatible with the professional obligations of 
the lawyer

 Lawyer shall be responsible for conduct of nonlawyer that 
would violate RPC if engaged in by a lawyer if:
◦ Lawyer orders or, with the knowledge of specific conduct,

ratifies the conduct; or
◦ Lawyer … has direct supervisory authority over nonlawyer

and knows of the conduct at a time when its consequences 
can be avoided or mitigated but fails to take reasonable 
remedial action.

Use of Nonlawyers
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Rule 5.3 COMMENT 3
 May use nonlawyers outside the firm to assist lawyer in 

rendering legal services to the client, e.g.:
◦ Investigators, document management, Internet-based services

 Must make reasonable efforts to ensure that services are 
provided in manner compatible with lawyer’s professional 
obligations based on: 
◦ Education/experience/reputation
◦ Nature of services provided
◦ Confidentiality terms of relationship
◦ Legal/ethical issues in jurisdictions implicated 

 Should communicate directions to give reasonable   
assurance that nonlawyer’s conduct is compatible with 
professional obligations of lawyer. 

Use of Nonlawyers

Rule 5.3   COMMENT 4
 If client directs the selection of nonlawyer, 

lawyer should agree with client concerning the 
allocation of responsibility for monitoring as 
between client and lawyer. 

 Agreement between lawyer and client does not 
override lawyer’s ethical obligations.

Use of Nonlawyers

Financial Assistance 
to Clients
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 Your friend is CEO of $10B private company.
 He promises you all of his legal work for the next 

10 years ($25M in annual fees).
 BlackCircle’s investigation reveals 2 additional high-

profile potential “victims” of sexual harassment, 
who have yet to make any accusations or demands.

 You approach the potential victims and pay each 
$130K to settle their potential claims.

 You do not bill your friend for any work on these 
settlements or for the settlement amount.

ANY ETHICAL CONCERNS?

Financial Assistance to Clients

Rule 1.8(e)
 Lawyer shall not provide financial assistance to 

a client in connection with pending or 
contemplated litigation, except that: 
◦ Lawyer may advance court costs/expenses of 

litigation, repayment of which may be contingent on 
outcome of the matter; and 
◦ Lawyer representing indigent client may pay court 

costs/expenses of litigation on behalf of client. 

Financial Assistance to Clients

Settlement Agreements
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 You also negotiate a settlement of the 
original accuser’s claims against your friend 
and his company. 

 Your friend insists on complete 
confidentiality of the existence and terms of 
the agreement.

WHAT ARE THE IMPLICATIONS?

Settlement Agreements

Tax Cuts and Jobs Act of 2017
 IRC § 162(a):  Payment of a judgment or 

settlement of a suit or claim arising out of a 
business matter is generally deductible as a 
business expense.

 BUT, per IRC § 162(q), no business expense 
deduction is allowed for: 
◦ Payment related to sexual harassment/abuse 

if settlement is conditioned on nondisclosure; or
◦ Attorney's fees related to such settlement/payment. 

Settlement Agreements

Tax Cuts and Jobs Act - Open Issues
 Denial of deductibility for attorneys’ fees
◦ Company only?
◦ Company and victim?

 Implications for multi-claim settlements
◦ The term “related to” denies deduction 

for entire settlement
◦ May be different answer as to attorneys’ fees 

depending on scope of confidentiality agreement 

Settlement Agreements
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Tax Cuts and Jobs Act - Consequences
 Harm for victims who settle claims
◦ If confidentiality is a condition, attorney’s fees 

may not be deductible 
 Reduces overall recovery

 Potential incentives for specific allocation of 
amounts paid based on nature of claims

 New complications to negotiations
◦ No incentive to settle without confidentiality
◦ Negative incentive to settle based on tax 

consequences with confidentiality

Settlement Agreements

Proposed State Legislation:  PA Sen. Bill 999
 Seeks to invalidate agreements if require nondisclosure of 

certain conduct, i.e.:
◦ Prohibits or attempts to prohibit disclosure of name of any person 

suspected of sexual misconduct; 
◦ Suppresses or attempts to suppress information relevant to an 

investigation into a claim of sexual misconduct; 
◦ Impairs or attempts to impair ability of any person to report a 

claim of sexual misconduct to an appropriate person; 
◦ Purports or attempts to waive a substantive or procedural right or 

remedy of any person relating to a claim of sexual misconduct; or 
◦ Requires or attempts to require any person to expunge 

information pertaining to a claim of sexual misconduct from 
documents maintained by the person, unless due investigation 
determines the claim to be false. 

Settlement Agreements

Proposed State Legislation:  NJ Sen. Bill 121
 Confidentiality provision relating to a claim of 

discrimination, retaliation, or harassment shall be 
deemed against public policy and unenforceable.

 Every settlement agreement must now have 
“bold, prominently placed notice” that 
confidentiality provision is unenforceable 
against employer UNLESS employee publicly reveals 
sufficient details of the claim so that employer is 
reasonably identifiable.

Settlement Agreements
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Technology 
and the Law

Technology and the Law
Email

Word processing 

Excel

PowerPoint

Social networking sites

Legal research tools

Legal development updates

Court research tools

Podcasts

RSS feeds

Text/SMS Messaging

ESI management platforms

 Your friend asks you to take over defense of an 
unrelated claim against his company midway 
through discovery.

 You print case file documents stored on ESI
platform for manual review.
◦ Spend 400 hours reviewing documents
◦ Bill client for all hours spent on matter
◦ Do not use any electronic search terms to aid review
◦ Reject associate offer of assistance in document 

review.

Technology and the Law

ANY ETHICAL ISSUES?
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RPC 1.1:  
COMMENT 8 – Maintaining Competence
 To maintain the requisite knowledge and skill, a 

lawyer should:
◦ Keep abreast of changes in the law and its practice
 Including the benefits and risks associated with relevant 

technology
◦ Engage in continuing study and education, and 
◦ Comply with all continuing legal education requirements to 

which the lawyer is subject.

Technology and the Law

RPC 1.5:  Fees
 A lawyer shall not enter into an 

agreement for, charge, or collect 
an illegal or clearly excessive fee.
◦ Multi-factor test to determine propriety of fee 

Technology and the Law

THE END


