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Hypothetical  

• Jane applies for a job and is given a drug test. 
She tests positive for Vicodin. She tells the 
MRO that she accidently took her daughter’s 
medication a month ago and because of her 
slow metabolism it must still be in her system. 
She cannot produce a valid prescription but 
produces a note that she had gastric bypass 
surgery and metabolizes medications at a 
slower rate.   



Opioids 

• A class of drugs that act on the nervous 
system and relieve pain.  

 
 



Opioids 

Heroin 
 
 
Fentanyl 
 
 
Prescription Drugs 



Prince reportedly had exceedingly high 
concentrations of fentanyl in his body at 

time of death 



Rush Limbaugh had prescription fraud 
charges dropped after agreeing to 

seek treatment for OxyContin in 2006 



STATISTICS 

• According to SHRM, 71 percent of U.S. 
employers say they have been affected by 
employee misuse of legally prescribed 
medications, including opioids. 

 



Statistics 

• 4.3 million Americans engage in nonmedical 
use of prescription opioids, meaning taking 
drugs without medical authorization.  
 



Statistics 

 
 

• CDC: more than 6 out of 10 overdose deaths 
involve opioids (prescription and heroin) 
 



STATISTICS 

• CDC: Since 1999, the number of overdose 
deaths from prescription opioids has 
quadrupled and the number of prescription 
opioids sold in the U.S. has quadrupled. 3 out 
of 4 heroin users report abusing prescription 
opioids before using heroin.  
 



Statistics 

• Lancaster County saw a 32 percent increase in 
drug overdose fatalities in 2017 from prior 
year 2016, which the coroner suspected was 
due to an increase in heroin mixed with 
Fentanyl.  
 



Why It Matters to Employers 

• Employees with at-risk opioid use cost 
employers nearly twice as much in annual 
health care costs.  

• Absenteeism 
• Change jobs more often 
• Impacts productivity and morale 
• Safety  



Signs 

• Near miss or injury 
• Absenteeism/tardiness 
• Uncharacteristic behavior 
• Rollercoaster work performance 
• Strained Interactions 
• Anxiety/Agitation 
• Slurred or slow speech/watery eyes, sweating, 

tremors 



Legal Framework 

• Title I of the ADA: 
 

• “No covered entity shall discriminate against a qualified 
individual with a disability because of the disability of 
such individual in regard to job application procedures, 
the hiring, advancement, or discharge of employees, 
employee compensation, job training, and other terms, 
conditions and privileges of employment.” 42 U.S. C. § 
12112(a). 



Legal Framework 

• ADA requires employers to make “reasonable 
accommodations to the known physical or 
mental limitations of an otherwise qualified 
individual with a disability….. “ 42 U.S.C. § 
12112(b)(5)(A). 



Legal Framework 

 
 
 

• McDonnell Douglas burden shifting analysis 
 



The Legal Framework 

• Title I of the Americans with Disabilities Act 
– “[A]ny employee or applicant currently engaging 

in the illegal use of drugs…” is not protected as a 
“qualified individual with a disability.” 42 U.S.C. § 
12144(a). 

– The term “illegal use of drugs” means the use of 
drugs, the possession of which is unlawful under 
the Controlled Substances Act. 42 U.S.C. § 
12111(6)(B). 
 

 



The Legal Framework 

• A qualified individual with a disability 
includes, however, an individual who has 
successfully completed a supervised drug 
rehabilitation program and is no longer 
engaging in the illegal use of drugs, or has 
otherwise been rehabilitated successfully and 
is no longer engaging in such use.  

42 U.S.C. § 12144 (b)(1)and (2).  

 



Illegal  
Use of Drugs  

• Includes illegal drugs such as heroin or taking 
an opioid without a lawful prescription.  
 



Blanket Prohibitions 

• Blanket prohibitions against prescription 
opioids is not permissible. 

• Stewart v. Snohomish County PUD No.1,  2017 WL 
2665105 (W.D. Wash. 2017) ($1.8 million in damages 
for failing to accommodate plaintiff’s use of opioids to 
treat migraine headaches and terminating plaintiff for a 
positive drug test). 

 



“Current Use” 

• Currently engaging does not just apply to the 
use of drugs on the day of or within a matter 
of days or weeks before, but also includes 
illegal use of drugs that has occurred recently 
enough to indicate the individual is actively 
engaged in such conduct.  29 C.F.R. § 1630.3 
App. (1996). 



“Current Use” 

• Means the use is recent enough to justify the 
employer’s reasonable belief that involvement 
with drugs is an on-going problem. It is 
determined on a case-by-case basis. Section 
8.3 EEOC’s Technical Assistance Manual on 
ADA. 
 



“Current Use” 

• Vendernikov v. West Virginia University, 55 
F.Supp. 518 (N.D. West Virginia 1999). 
 
 
 

• Rule of thumb  
 



Other Legal Issues 

• Pre-employment Screening / Direct Threat 
• EEOC v. Hussey Copper Ltd., 696 F.Supp.2d 505  

(W.D. Pa. 2010). 



Other Legal Issues 

 
 

• Reinstatement  
• Herman v. City of Allentown, 985 F.Supp. 569  

(E.D.Pa. 1997). 

 



Back to Jane……. 

 
 

• May you withdraw the job offer?  



Recommendations  

• Consider moving away from zero tolerance 
policies towards strategies that include 
training/education, testing and employee 
assistance programs. 



Recommendations 

 
 

• Have a written workplace drug and alcohol 
program. 
 



Recommendations 

• Spell out in written policies that employees in 
safety sensitive or critical work positions who 
are taking prescription medications that may 
cause impairment must report those 
medications to human resources (but not an 
immediate supervisor for privacy reasons). 
 



Recommendations 

• Prohibit in written drug testing policy the use 
of prescription medications without a valid 
prescription or in a manner inconsistent with 
the prescription. 
 



Recommendations 

• Test for opioids but ensure the medical review 
officer has a procedure to report and verify 
lawful prescription  medications.  

 
 



Recommendations 

• Consider an open letter to employees that 
drug abuse is grounds for termination and 
provide up to 30 days or some defined period 
to come forward to obtain voluntary 
treatment.  
 



Recommendations 

• Review health plans for alternative pain 
management therapies. 
 



Training 

• Train employees on the dangers of drug use, 
including opioids. 



Training 
• Train supervisors on the signs of opioid abuse: 

– Near miss or injury; 
– Borrowing or selling prescription drugs at work; 
– Diverting medication away from patients or residents in a 

health care institution; 
– Frequent disappearance/unexplained absences; 
– Uncharacteristic behavior; 
– Rollercoaster work performance; 
– Strained interaction with coworkers; and 
– Physical or slurred speech, tremors, sweating, bloodshot or 

watery eyes, dilated or constricted pupils, anxiety, nausea 
and agitation. 

 



QUESTIONS 
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