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Scenario #1 
• A teacher at a private Catholic school claimed that she had 

been terminated and retaliated against in violation of the 
PDA after signing a pro-choice advertisement that appeared 
in a local newspaper.  She claims male employees committed 
similar infractions of the school conduct code but were not 
terminated.  Does she have a claim? 

• What if it was a private company and the company says 
abortion is against its religious beliefs? 



Scenario #2 
• Alice gave a gay worker two religious pamphlets 

condemning homosexuality, telling him to read the materials 
later and inviting him to discuss them with her.  She also 
gave various religious pamphlets to other employees as part 
of her religiously motivated effort to “witness.”   

• One of the coworkers complained to HR.  Alice was 
suspended one day for violating the company’s anti-
harassment policy.  Alice has filed a charge complaining                         
of religious discrimination.   



Scenario #3 
• Jake refused to sign a diversity policy requiring him to 

“respect and value the differences in all of us.” He tells the 
company that he refused to sign it because he could not 
value homosexuality as it was contrary to his Christian 
religious beliefs.  

• As a religious accommodation, he instead proposes signing a 
statement that he agrees to treat all coworkers respectfully.   

• The company fires him for violating its diversity policy. Does 
he have a Title VII claim? 



The Digital Age 
Welcome to the Virtual World 

of: 
 

• “Friends”: Facebook & 
Instagam 

  - Mostly social, but growing  

      business network 
 

• “Connections”: LinkedIn                                                
- “Facebook in a suit” 

 

• “ Followers”: Twitter                                            
- Instant messaging on steroids  





There are over 2 billion monthly 
active Facebook users 





Should you search social media 
before hiring? 



Potential Risks 
• Employer will potentially have access to 

information such as race, national origin, 
pregnancy, genetic information (family 
medical history), age, disability, sexual 
orientation, gender identity, religion, etc…..  

• Issues 
– Who searches the applicant’s social 

media? 
– Whose social media gets searched? 

 
  





Scenario #4 
After work, your employee, Vickie, posts on her Facebook page: 

I have 2 brothers and 2 sisters-in-law that are law enforcement. I 
don’t want to see any more of your bullshit posts about cops! 
There’s good an [sic] there’s bad – when you need them they 
come and you’re damn glad! I don’t care what color you are – 
stop jumping the bandwagon! Very simply – don’t put yourself at 
the end of a cops [sic] gun! You’re black so what, I don’t give a 
shit – don’t mean ya [sic] can run your mouth and get on your 
soap box just because you share skin color! Shut up already!  

After some responses, she posts some more of her views: 
All lives matter. Period. I will not be preached to. I never said Black lives 
dont [sic] matter. I believe Black lives matter is stoking the fire of racial 
tension and hate by exploiting deaths and encouraging division. Period. 
Look again at my words and do not put words in my mouth.  

 
 



Scenario #4 

• Some African American co-workers complain to 
about Vickie’s post. They want her fired for 
comments they think are racially offensive. 

• Vickie complains to HR that some of her co-workers 
are harassing her by calling her racist. 

• What should the company do? 



Scenario #5 

• Adrian, who is a 32 year old, transgender man, believes he 
has been discriminated against by his employer.  He gets 
fired soon after his boss confronted him about a negative 
review Adrian posted on Glassdoor.com. 

• The post said, “If you're not a family-oriented white or Asian 
straight or mainstream gay person with 1.7 kids who really 
likes softball - then you're likely to find yourself on the 
outside … Most management do not know what the word 
'discrimination' means, nor do they seem to think it matters.” 

• Does Adrian have any claims? 

 



 



 



NLRB Protections for Concerted 
Activities 

• National Labor Relations Board (NLRB) has ruled that 
employees have the right to use social media to engage 
in concerted activities 

• Concerted activities defined as discussing or protesting 
terms and conditions of employment where: 

– Two or more employees involved, or 

– One employee is acting on behalf of others or discusses 
with others before acting 
 
 

 



Scenario #6 

• While on a picket line protesting a lock-out, Tony yelled, 
“Hey, did you bring enough KFC for everybody?” and “Hey 
anybody smell that? I smell fried chicken and watermelon.” 
He made the comments at a van carrying replacement 
workers that had just crossed the picket line. Tony’s hands 
were in his pocket while he yelled and he didn’t make any 
overt movements.  

• Now that the labor dispute strike is resolved,                        
the company wants to recall workers. But            the 
company wants to fire Tony based on his                   
comments on the picket line.  Should the                    
company do that?   

 



Suggestions 
• Review your anti-harassment policy and training. 

• Consider including respect or civility to your policy and 
training. 
https://www.eeoc.gov/eeoc/task_force/harassment/index.cfm 

• Review your social media policy, training and employment 
decisions in light of NLRB guidance and decisions. 

• Consider whether any other statutes apply before disciplining 
an employee. 



Anti-Harassment Policies  
• Drafted in simple and clear language 
• Clear explanation of prohibited conduct, including examples 
• Protection against retaliation for employees who make complaints or 

participate in the investigation 
• Clearly described complaint process with multiple, accessible avenues 

of complaint and a prompt, thorough, and impartial investigation 
• Assurance that the employer will protect the confidentiality of 

harassment complaints to the extent possible 
• Assurance that the employer will take immediate and proportionate 

corrective action and respond appropriately to behavior 
• Review EEOC’s checklists on Effective Harassment Prevention and 

Training Policies 
 https://www.eeoc.gov/eeoc/task_force/harassment/index.cfm 

 



EEOC 
checklist on  

Compliance  
Training 
   

Checklist Four: Compliance Training 
Holistic Harassment Prevention Structural Principles  

• Supported at the highest levels 
• Repeated and reinforced on a regular 

basis 
• Provided to all employees at every level 

of the organization 
• Conducted by qualified, live, and 

interactive trainers 
• If live training is not feasible, designed to 

include active engagement by 
participants 

• Routinely evaluated and modified as 
necessary 



EEOC 
checklist on  

Compliance  
Training 
   

Checklist Four: Compliance Training 
Content of Compliance Training for All Employees  

• Describes illegal harassment, and conduct 
that, if left unchecked, might rise to the level 
of illegal harassment 

• Includes examples that are tailored to the 
specific workplace and the specific 
workforce 

• Educates employees about their rights and 
responsibilities if they experience conduct 
that is not acceptable in the workplace 

• Describes, in simple terms, the process for 
reporting harassment that is experienced or 
observed 

• Explains the consequences of engaging in 
conduct unacceptable in the workplace 



 EEOC Suggestion on Workplace Civility Training 

Focused on creating a civil and respectful workplace 
for all. 

Not focused on status-based characteristics. 

Teaches employees to increase their self-awareness of 
respectful behavior.  
 

Provides employees with the skills to control their actions 
and reactions to people and situations.  



Questions? 


	Slide Number 1
	Slide Number 2
	Protected Federal Categories
	Scenario #1
	Scenario #2
	Scenario #3
	The Digital Age
	Slide Number 8
	Slide Number 9
	Slide Number 10
	Should you search social media before hiring?
	Potential Risks
	Slide Number 13
	Scenario #4
	Scenario #4
	Scenario #5
	Slide Number 17
	Slide Number 18
	NLRB Protections for Concerted Activities
	Scenario #6
	Suggestions
	Slide Number 22
	Slide Number 23
	Slide Number 24
	Slide Number 25
	Slide Number 26

