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Summary

• A. History of  the GID Exclusion: 1970’s - 1990

• B. Challenging the GID Exclusion: 2014-2017

• Reasons for Challenge

• Blatt v. Cabela’s Retail, Inc. (E.D. Pa. 2017)

• C. Blatt’s Implications for Transgender Rights

The ADA’s GID Exclusion
42 U.S.C. § 12211(b)

(b) Certain Conditions.--Under this Act, the term "disability" shall 

not include--

(1) transvestism, transsexualism, pedophilia, exhibitionism, 

voyeurism, gender identity disorders not resulting from physical 

impairments, or other sexual behavior disorders;

(2) compulsive gambling, kleptomania, or pyromania; or

(3) psychoactive substance use disorders resulting from current illegal 

use of  drugs.
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A. History of  GID Exclusion

1. Coverage Under the Rehabilitation 
Act of  1973

• Doe v. U.S. Postal Service (1985)

• Blackwell v. U.S. Dep’t of  Treasury (1986)

Enter:  Jesse Helms (R-NC)
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2. Civil Rights Restoration Act of  
1987

“Mr. President, do we really want private institutions [that receive federal 
funding], particularly schools and day care centers, to be prohibited from 
refusing to hire a transvestite because some Federal court may find that this 
violates the transvestite’s civil rights to wear a dress and to wear foam, that 
sort of  thing? Do we really want to prohibit these private institutions from 
making employment decisions based on moral qualifications?”

….

[T]his bill opens the way for private institutions all over the country to find 
themselves forced to justify exclusion of  various behaviorally handicapped 
persons from benefits by evidence from medical doctors and other experts, 
but not from morals or theology.”

-Statement of  Sen. Jesse Helms

3. Fair Housing Amendments Act of  
1988

“My amendment is an 
attempt to put a little 
common sense back into 
the equation.”

-Statement of  Sen. Jesse 
Helms
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“This amendment would single out one category of individuals who are 

already being discriminated against and say to them, ‘Sorry you now have no 

protections.  Congress has decided that it no longer cares whether or not you 

are cast out of our society.’ . . . This amendment could open the door to any 

number of attempts to exclude other disabilities from this and other 

antidiscrimination laws. . . . [T]he whole purpose of . . . antidiscrimination 

laws is to provide across-the-board evenhanded protection, not to pick and 

choose disabilities we approve of and exclude the ones we don’t.”

- Sen. Alan Cranston (D-CA)

4. Americans with Disabilities Act of  
1990
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Behind the Scenes…

“I need some more.”

-Sen. Orrin Hatch

States & Agencies

• Most states adopt ADA definition under state disability 
discrimination law; but only 10 import GID Exclusion.

• In the remaining approx. 40 states with no exclusion, majority 
of  state courts that have addressed the issue have held that 
TS/GID is covered under state disability antidiscrimination 
statutes:  e.g., NY, NJ, MA, CT, WA v. IA, FL.

• In 1994, EEOC invokes exception, denying claim of  
person with “transsexualism” under Rehabilitation Act.

The ADA Amendments Act of  2008

• Abrogated four U.S. Supreme Court decisions 
narrowing the definition of  disability

• Did not remove the GIDs Exclusion
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B. Challenging the GID 
Exclusion

Blatt v. Cabela’s Retail, Inc. (E.D. Pa. 2017)

Why Challenge?

• Benefits:
• Sex discrimination statutes do not apply to public accommodations or 

government benefits and services, nor do they mandate reasonable 
accommodations.  ADA provides comprehensive protection.

• Rebuts the moral case against transgender people.

• Addressing Some Concerns:
• The purpose of  the ADA is to protect people with medical conditions that 

are stigmatized.

• “Disability” under ADA does not mean incapable of  functioning.  Post-
ADAAA, “disability” includes many medical conditions that are not 
inherently limiting (e.g., minor impairments and those that hypothetically 
would limit absent medical treatment).

• Protecting gender dysphoria does not pathologize transgender identity.  
The former is a serious medical condition; the latter is not.
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Jan. 2015

• A Suspect Class.  Blatt was among the first cases to 
argue that transgender people are a suspect class 
entitled to heightened scrutiny under Equal 
Protection Clause.

• Prior to this time, equal protection challenges to 
transgender discrimination alleged that such discrimination 
was based on “sex” and was therefore entitled to 
intermediate scrutiny.

• Blatt would not be the last case to make this argument…

July 2017: Doe v. Trump
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“A prime part of  the history of  our Constitution . . . is the 
story of  the extension of  constitutional rights and 
protections to people once ignored or excluded.”

U.S. v. Virginia, 518 U.S. at 557 
(1996) (Ginsburg, J.)

GID (1980) v. Gender Dysphoria 
(2013)

• Both involve two central components:  (i) 
incongruence between gender identity (brain sex) and 
assigned sex at birth (birth sex); and (ii) clinical 
distress

• But Gender Dysphoria is different in several ways:  
(i) different name suggests that there is nothing 
“disordered” about incongruence; (ii) different 
categorization (in a class all its own); (iii) discussion 
of  medical evidence supporting physical etiology 
(hormonal, genetic)



4/30/2018

10



4/30/2018

11

Blatt’s holding

“In view of  these considerations, it is fairly possible to interpret 
the term gender identity disorders narrowly to refer to simply the 
condition of  identifying with a different gender, not to exclude from 
ADA coverage disabling conditions that persons who identify with a different 
gender may have—such as Blatt's gender dysphoria, which substantially 
limits her major life activities of  interacting with others, 
reproducing, and social and occupational functioning. Because this 
interpretation allows the Court to avoid the constitutional 
questions raised in this case, it is the Court's duty to adopt it. 
Accordingly, Blatt's condition is not excluded by § 12211 of  the 
ADA, and Cabela's motion to dismiss Blatt's ADA claims on this 
basis is denied.”

C. Blatt’s Implications for 
Transgender Rights

Title I:  Employment
Blatt (PA)

Title II:  Government Benefits 
& Services

Title III: 
Public Accommodations

TBD

Gender-Appropriate
Birth Certificates

Arrisi (NJ)

Gender-
Appropriate 

Prison Services:
Doe v. Mass. (MA)

Dzurenda (CT)
Gender-

Appropriate 
School Services

TBD
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Doe v. Arrisi (D.N.J. 2017)



4/30/2018

13

Doe v. Massachusetts 
(D. Mass. 2018)

Agency Interpretations?

• EEOC:  Decision pending under Rehabilitation Act

• DOJ:  

• Favorable statutory interpretation.  Will it last?  

• On constitutional question, will Jeff  Sessions defend Jesse 
Helms?
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