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HYPOTHETICAL:  JOHN SMITH/ABC 
PHARMACEUTICAL COMPANY, INC.

 Mr. Smith is a hypothetical long-term sales employee of a
fictitious pharmaceutical company – ABC Pharmaceutical
Company, Inc.

 Mr. Smith has recently been laid off by ABC allegedly as a
result of a reduction in force and presented with a
severance agreement.

 Mr. Smith has retained counsel, who has sent a demand
letter to ABC, alleging that his layoff was motivated by age
discrimination and retaliation.
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PERFORMANCE/LENGTH OF SERVICE

In the demand letter, Mr. Smith’s attorney points out: 

 Mr. Smith “performed his duties in an objectively excellent 
manner.”

 Mr. Smith received “a series of promotions” during his 
employment.

 Mr. Smith was recently promoted to regional sales 
manager in June of 2017. 

 Mr. Smith has worked for the company for thirty years.
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PERFORMANCE/LENGTH OF SERVICE  
EMPLOYER’S PERSPECTIVE

 The products sold by Mr. Smith were no longer profitable to ABC.

 As part of a cost savings initiative, the company consolidated 
sales territories. 

 The company examined its work force and made decisions based 
on a variety of factors.  

 Performance and length of service were two of the many factors 
considered.

 Mr. Smith did not perform as well as some of his counterparts.

 Mr. Smith refused to utilize new technology.
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PERFORMANCE/LENGTH OF SERVICE  
SURVEY QUESTION
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Does the fact that the Company considered 
performance and length of service constitute a 
viable claim for age discrimination?
Yes
No 
Maybe

AGE RELATED COMMENTS/EVIDENCE

 Mr. Smith was among the oldest of the regional sales 
managers.

 Regional Sales Director Melissa Johnson repeatedly 
questioned Mr. Smith about when he expected to retire. 

 Ms. Johnson, discussing Mr. Smith’s grasp of the new 
company app said to Mr. Smith, “what are you? A Dinosaur?”

 Ms. Johnson says to Mr. Smith, “You’re getting up there, and 
it might be hard to find another job after this one at your 
age.”
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AGE RELATED COMMENTS/EVIDENCE  
EMPLOYER’S PERSPECTIVE

 Ms. Johnson did not have supervisory authority over Mr. 
Smith

 Ms. Johnson did not have the authority to discipline or fire 
or make decisions regarding firing Mr. Smith.

 Ms. Johnson was not involved in the decision to fire Mr. 
Smith. 

 Mr. Smith did not inform anyone of the comments made by 
Ms. Johnson. 
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AGE RELATED COMMENTS/EVIDENCE 
SURVEY QUESTION

Does  Mr. Smith’s allegations regarding the age comments support 
his age discrimination claim given the Company’s facts?

Yes

No 

Maybe
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PROPORTIONALITY/REDUCTION IN FORCE

 Mr. Smith believes that a  disproportionately higher 
percentage of workers over the age of forty were selected for 
the layoff.
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PROPORTIONALITY/REDUCTION IN FORCE 
EMPLOYER’S PERSPECTIVE

 ABC hired an independent vendor to assist it in workforce 
reduction.

 The results of the reduction were as follows:

 29% of the individuals were older than Mr. Smith

 33% of the individuals were younger than Mr. Smith

 18% had longer tenure than Mr. Smith

 58% had shorter tenure than Mr. Smith
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PROPORTIONALITY/REDUCTION IN FORCE  
CASE LAW
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DIRECT EVIDENCE

 A co-worker commented to Mr. Smith on April 10, 2018 that, 
“you don’t seem to be getting the new app and your team’s 
numbers have dropped in the past month.  You’re getting up 
there, and it might be hard to find another job after this one 
at your age.”

 Employer not on notice of any comments by co-workers at 
the time of termination.
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DIRECT EVIDENCE SURVEY QUESTION
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Are comments by a co-worker regarding age direct 
evidence of discrimination?

Yes
No
Maybe

DIRECT EVIDENCE CASE LAW

Glanzman v. Metropolitan Management Corp., 391 F.3d 506, 
512 (3d Cir. 2004)

citing Fakete v. Aetna, Inc., 308 F.3d 335, 338,339 (3d Cir. 
2002)).

DIRECT EVIDENCE OF DISCRIMINATION POST-GROSS

Oransky v. Rite Aid, Inc., 2015 WL 732892 (E.D. Pa. February 
20, 2015) (citing Gross, 557 U.S. at 177).
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ME TOO EVIDENCE

 \Mr. Smith claims he has evidence suggesting that he is not 
the first of ABC’s employees that have been subjected to 
age discrimination in the Northeast Region.
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ME TOO EVIDENCE
EMPLOYER’S PERSPECTIVE
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 Mr. Smith has nothing but anecdotal evidence.

 This is the first major workforce reduction in the past 10 
years.

 The Company hired a consultant to assist it in its workforce 
reduction decisions. 

 Employer must examine if the territory and job functions are 
comparatively similar.

ME TOO EVIDENCE CASE LAW

17

Phillips v. Potter, 2009 WL 2588830, at * 3 (W. D. Pa. Aug. 
19, 2009). 

Stair v. Lehigh Valley Carpenters Local Union No. 600, 813 F. 
Supp. 1116, 1119 (E. D. Pa. 1993).

REPLACEMENT EMPLOYEE

 Mr. Smith claims replacement by a man in his forties – Bob 
Jones.  

 Mr. Jones is performing the majority of Mr. Smith’s former 
job duties following Mr. Smith’s layoff.  
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REPLACEMENT EMPLOYEE 
EMPLOYER’S PERSPECTIVE

19

 Mr. Jones has been with the company for the past twenty 
years.

 He performs some of the same job functions as Mr. Smith.

 Mr. Smith’s other job functions were given to another older 
employee.

 For the past 5 years, Mr. Jones has outperformed Mr. Smith in 
meeting and exceeding sales quotas.

 Mr. Jones has also taken on additional territories and has 
continued to exceed his sales goals.

 Mr. Jones is a minority.  

REPLACEMENT EMPLOYEE
SURVEY QUESTION

Is the fact that an older employee is replaced by a younger employee 
prima facie evidence of age discrimination?

Yes

No

Maybe
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REPLACEMENT EMPLOYEE CASE LAW

21

Greene v. V.I. Water & Power Auth., 557 Fed. Appx. 189, 195 
(3d Cir. 2014). 

Monaco v. Am. Gen. Assur. Co., 359 F.3d 296, 301 (3d Cir. 
2004). 

Steward v. Sears, 312 F.Supp.2d 719 (E. D. Pa. 2004). 
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DOCUMENTS/CONFIDENTIALITY ISSUE

 After his layoff, ABC discovered that Mr. Smith downloaded a 
large number of emails from his work computer onto a flash 
drive.

 Mr. Smith admitted to downloading documents after meeting 
with HR on April 10th, fearing he might be fired. 

 The documents contain information that may be helpful to 
Mr. Smith, but also contain sensitive and perhaps 
confidential information ABC trade secrets.
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DOCUMENTS/CONFIDENTIALITY ISSUE  
EMPLOYER’S PERSPECTIVE

 The documents downloaded by Mr. Smith contain 
confidential trade secret information.

 In addition to a non-compete, Mr. Smith executed a 
Confidentiality Agreement regarding the protection of 
ABC’s trade secrets. 
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DOCUMENTS/CONFIDENTIALITY ISSUE  
SURVEY QUESTION

24

Should an employee be able to download confidential 
company documents to prove a potential case?

Yes

No
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NON-COMPETE OBLIGATIONS

 Mr. Smith had signed a 2 year non-compete with he 
started.  It restricts Mr. Smith for 2 years from engaging in 
the sale of pharmaceutical products that compete with any 
product he sold for ABC in the final 3 years of his 
employment, within 50 miles of any of ABC’s sales offices, 
which are located throughout North America.

 The Severance Agreement offered to Mr. Smith contains a 
clause reaffirming Mr. Smith’s non-compete, which may 
be a negotiating point.
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NON-COMPETE OBLIGATIONS  
EMPLOYER’S PERSPECTIVE

 In addition to his offer of employment, Mr. Smith was given a 
significant signing bonus when he executed the non-compete.

 Each year, at review time, in connection with his bonus, Mr. 
Smith re-affirmed his non-compete through electronic 
acknowledgment.

 The non-compete is limited to the specific drug formulary that 
Mr. Smith sold for ABC. 

 Mr. Smith is being offered a year of severance – one year of the 
two year non-compete – in exchange for his execution of the 
severance agreement.
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SEVERANCE AGREEMENT OFFERED

 The agreement offers 1 year of severance pay and 
benefits.

 The year of severance is calculated based on ABC’s 
corporate severance policy.
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SEVERANCE AGREEMENT OFFERED 
EMPLOYER’S PERSPECTIVE

 The severance policy provides for the payment of severance 
by the company in the event of a workforce reduction.

 Employees receive two weeks for every year of service up to 
a maximum of 52 weeks.

 Employees will be paid for any accrued but unused vacation 
time. 

 In exchange, employees will be asked to sign a severance 
agreement waiving their right to sue ABC.

 The policy is set forth in the handbook, which all employees 
receive upon hiring and at every update.

 The policy is also available on the company intranet. 

28

THANK YOU!
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