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Agenda 

• General Considerations 
• Disclaimers & Acknowledgments 
• Handbook Policies 
• Additional Tips and Best Practices  
• Q&A 
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GENERAL CONSIDERATIONS 
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Benefits of an Employee Handbook 

• Introduce employees to company culture 
• Foster a healthy employer-employee relationship  
• Establish expectations 
• Communicate policies 
• Ensure compliance with applicable laws 
• Prevent litigation 
• Provide legal defenses 
• Prevent unionization 
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Risks of an Employee Handbook 

• Generate confusion regarding employer policies 
• Foster unreasonable expectations 
• Risk creating contractual obligations 

- Could create implied contractual terms of employment 
or undermine the presumption of at-will employment 

• Lead to violations of  applicable law 
• Encourage lawsuits 
• Provide harmful evidence 



6 

What to Consider Before Drafting 

• Understand the employer’s needs.  Before drafting a 
handbook, it is essential to gather adequate information 
about the employer and its workforce: 
- Number of employees  
- Applicable laws 
- Nature of employer’s business 

• Public or private company? 
• Industry-specific laws 
• Union or non-union workplace 
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Before Drafting:  General Suggestions 

• Language and Tone 
- Use a positive and professional tone that aligns with the 

employer’s workplace culture. 
- Use plain language to explain the employer’s policies and 

procedures. 
• Existing policies or start from scratch? 
• Organization 

- Make it user-friendly.  
- Audit regularly to ensure policies are up to date and comply 

with applicable laws. 
- Include the date in the handbook. 
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DISCLAIMERS & 
ACKNOWLEDGMENTS 
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At-Will Employment 

• Include at-will disclaimer provision informing 
employees that they are employed on an at-will basis  

• In Pennsylvania, an employee handbook could be 
construed as an enforceable contract if: 
- A reasonable person in the employee’s position would 

interpret the handbook’s provisions as evidencing the 
employer’s intent to circumvent the at-will rule; and 

- The handbook clearly indicates that the employer 
intended to overcome the at-will presumption.  Ruzicki v. 
Catholic Cemetaries Ass’n, 610 A.2d 495 (Pa. Super. Ct. 
1992). 
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Sample At-Will Disclaimer 

Your employment with the Employer is “at-will.”  This means 
that the Employer may terminate your employment at any time, 
with or without cause, and with or without prior notice.   
Likewise, you may end your employment with the Employer at 
any time, with or without cause, and with or without prior 
notice.   This is true no matter what may be stated elsewhere in 
this handbook. This handbook supersedes any prior policies. 

 
[Optional: Only ______ has the authority to change your “at-
will” status and only through a written agreement signed by 
_______.] 
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Contract Disclaimer and Right to Modify 

• Make clear that the handbook is not a contract. 

• Confirm the employer’s right to unilaterally modify 
the handbook, without notice. 
- Emphasize that policies in the handbook are guidelines 

only. 

- Include language that reconciles which policies or 
agreements prevail in the event there are employment 
agreements or collective bargaining agreements between 
the employer and employees. 
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Employee Acknowledgment 

• Include an acknowledgment for employees to sign and 
return to the employer stating that employees: 
- Received the handbook 
- Read it, understood it, and agree to comply with its 

provisions  
- Are employed on an at-will basis  

• Set a deadline for returning signed acknowledgments and 
follow up with employees who fail to return 
acknowledgments. 
- Keep each employee’s signed acknowledgment in his or her 

personnel file. 
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Employee Acknowledgment  

• If using electronic signatures for employee acknowledgments, be 
aware of federal and state laws regarding the validity of  
e-signatures. 

- Consider maintaining a separate manually signed 
acknowledgment as well.  

• NOTE:  Employers should provide unionized employees with a 
different handbook acknowledgment form than the form provided 
to nonunionized employees that excludes typical employee 
acknowledgments that: 

- Employment is terminable at will. 
- The employer has the right to modify or delete policies 

without notice. 
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HANDBOOK POLICIES  
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Introductory Policies 
• Employee handbooks typically begin with policies that 

may or may not be legally required, but nevertheless are 
included to show commitment to comply with applicable 
laws and to encourage resolution of problems before 
they become legal claims.   

• Examples include: 
- EEO Policy 
- Anti-Harassment Policy 
- Background Check Policy 
- Anti-Retaliation Policy 
- Disability Accommodation Policy 
- Religious Accommodation Policy 
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EEO Policy 

• Include policy stating that employer does not discriminate with 
respect to hiring or other employment decisions, or with respect 
to the terms and conditions of employment because of an 
employee’s protected class. 

- List protected categories and include a catch-all for any other 
protected status under federal, state or local law. 

- Consider putting the EEO, Anti-harassment/Anti-
Discrimination/Anti-Retaliation, and ADA policies at front of the 
handbook. 

- Outline complaint procedure for employees who believe they have 
been subjected to discrimination. 
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EEO Policy 

• Protected Classes Under State Laws.  In addition to 
protected classes under federal law, verify policies identify 
each class that is protected under applicable state or local law.  

• Under the Pennsylvania Human Rights Act, discrimination 
is prohibited on the basis of the following: 

̶ Race 
̶ Color 
̶ Religious creed 
̶ Ancestry 
̶ Age 
 

̶ Sex 
̶ National origin 
̶ Non-job related handicap 

or disability 
̶ Use of a guide or support 

animal 
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Harassment and Retaliation Policies 

• Anti-Harassment Policy. Include an anti-harassment 
policy to demonstrate reasonable care to prevent and 
promptly correct harassing behavior.   
- Necessary element of the Faragher-Ellerth defense, which 

may be available in hostile work environment harassment 
litigation under certain circumstances. 

• Anti-Retaliation Policy.  Although not required by 
federal law, employers are advised to include a stand-
alone anti-retaliation policy because retaliation can occur 
in contexts other than discrimination or harassment. 
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• Don’t Forget Federal, State and Local Laws.  Variations 
among federal, state, and local laws are numerous and 
rapidly evolving 
- Family Medical Leave Laws 

- Discrimination Laws 

- Pay at separation of employment for unused PTO 

• Many state/municipalities fill in the gaps left by an absence 
of federal law, or impose different standards 
- Vacation Pay 

- Meal/Rest Breaks 

Other Introductory Policies 
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• Consider including employee classifications. 
- Employees may be full-time, part-time, temporary, seasonal, 

etc. 

• Review your definition of full-time vs. part-time 
employees in terms of health benefits if you are subject to 
the ACA employer mandate 
- Under the ACA, employees are full-time if they work more 

than 30 hours per week OR if their service hours equal at 
least 130 hours a month for more than 120 days in a year 

• Exempt vs. Non-Exempt 

Employee Classifications 
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Compensation 

• Consider including a section detailing payroll practices and 
compensation, including policies relating to: 
- Pay Period and Payday.  Inform employees when they will be 

paid and which pay period is covered by each pay day 
- Timekeeping.   Include timekeeping policy requiring accurate 

time records and explaining that nonexempt employees are paid 
for all hours worked, including overtime. 

- Paycheck Deductions. Describe mandatory and voluntary 
payroll deductions in written policy, including complaint 
procedure.  

- Direct Deposit Policies. In Pennsylvania, employees must 
request direct deposit in writing. 7 Pa. C.S.A. §§ 6121-6122. 
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Compensation 

• State/Local Law Wage & Hour Requirements.  Review 
wage and hour policies for compliance with state/local laws. 

• Under Pennsylvania’s Wage Payment and Collection Law, an 
employer must notify employees at the outset of employment of 
the: 

- Time and place of payment  

- Rate of pay 

- Amount of any fringe benefits or wage supplements paid either 
to the employee, third party, or fund for the employee’s benefit 

- Employers must also notify employees of changes before the 
changes take effect.  See 43 P.S. § 260.4. 
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Use of Technology  

• Employee use of technology creates legal risks for the employer: 
- Unauthorized disclosure of confidential and proprietary information  
- Employee harassment and  
- Privacy violations.   

• Minimize these legal risks by implementing written policies 
addressing technology use, including the following: 
- Bring Your Own Device to Work Policy.  Should provide notice to 

employees that they have no expectation of privacy for personal 
devices used for work matters 

- Social Media Policy.  NOTE:  Under Section 7 of the NLRA, 
employees must be free to discuss terms and conditions of employment 
with coworkers.  
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Employee Leave 

• Include policies on time away from work, including 
eligibility and procedures for each type of leave: 
- Family and Medical Leave   

- Pregnancy/Parental Leave 

- Military Service Leave  

- Holidays, Vacation and Sick Days. Bereavement Leave   

- Jury Duty Leave  

- Bone Marrow, Organ and Blood Donation Leave 
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Employee Conduct 

• Attendance Policy 
- Absenteeism and Lateness  
- Call-in Policy  
- Incentive Programs   
- Emergency Closing Information  

• Dress Code and Grooming 
• Code of Ethics/Conflict of Interest Policy 
• Health and Safety Policies 

- Smoke-free Workplace  
- Substance Abuse  
- Drug Testing  
- Workplace Violence 
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Employee Discipline 

• Include a clearly-defined discipline policy that provides examples 
of conduct that may lead to discipline.  

• Progressive Discipline.  Draft to ensure that policy is not 
mandatory, overly detailed, or rigid.  

- Avoid overly-detailed listing of disciplinary steps 
- Explain that policy is discretionary, reserving employer’s 

absolute right to bypass the disciplinary procedure 
- Address violations of the anti-discrimination/anti-

harassment/anti-retaliation policies 
- Note that it does not apply to reductions in force or during a 

probationary period 
- Ensure policy does not change at-will nature of employment 
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Mandatory Arbitration  

• Some employers include a mandatory arbitration policy to 
impose binding arbitration for employer/employee disputes.   
- NOTE:  Arbitration policies are subject to challenge and have 

been found by courts to be unenforceable in certain situations.  

• Best practices for drafting arbitration policy: 
- Draft to ensure that arbitration clauses are clear, identifiable, 

and easy to distinguish from other policies.   

- Define which rules govern the arbitration proceedings.   

- Reference arbitration clause in handbook acknowledgment 
form and reiterate that employee agrees to be bound by it. 
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Other Common Policies 

• Meal and Rest Periods.  Although not required by federal 
law, consider including a meal and rest period policy. 

• Lactation Breaks.  The FLSA and some states’ laws require 
covered employers to provide break time for nursing or 
breastfeeding mothers.   

• Travel and Business Expense Reimbursement 

• Tuition Reimbursement Policy.  Employers offering a 
tuition reimbursement program should have a written policy 
in place to manage employee expectations. 
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Other Common Policies 

• Outside Employment Policy.  Limits employees’ ability to 
work for other employers or describes when outside 
employment is permitted and under what conditions. 

• Telecommuting Policy.  For employers that permit 
employees to telecommute, helps minimize legal risk by 
setting expectations and explaining responsibilities. 

• Employee Benefits Policies.  Employers that provide 
benefits plans to their employees (e.g., health insurance 
coverage, 401(k) retirement plans) often include a brief 
mention of these employee benefits in their handbooks.  
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ADDITIONAL TIPS  
AND BEST PRACTICES  
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Reviewing the Draft 

• Critique whether the handbook is easy to read and 
understand.  

• Eliminate ambiguous wording.  

• Verify that the handbook reflects the employer’s actual 
practices. 

• Ensure that policies and terms used in the handbook are 
consistent.  

• Clarify whether the handbook will be given to employees 
that are unionized or nonunionized, or both.  
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• Avoid gratuitous remarks about job security 

• Be sure application forms, handbooks and policies are 
consistent and cross-referenced 

• Ensure discipline policy is not too detailed or rigid 

• Ensure that at-will disclaimers are included as part of 
relevant policies, as well as in any signed 
acknowledgement 

• Explain that employment is at-will and that either party 
can end the employment relationship at any time 

Avoiding Legal Risk 
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• Review all applicable federal, state, and local laws to ensure 
compliance, and be aware of recent decisions/trends when 
drafting/updating policies 
- NOTE:  The NLRB has taken issue with many policies that 

could restrict protected activity 

• Confidentiality policies:  Banner Health Sys. v. NLRB, 
851 F.3d 35 (D.C. Cir. 2017); Flex Frac Logistics LLC v 
NLRB, 746 F.3d 205 (5th Cir. 2014) 

• Social media policies:  Hispanics United of Buffalo, Inc., 
359 NLRB No. 37 (2012)  

• Solicitation policies:  Guardsmark, LLC v. NLRB, 475 
F.3d 369 (D.C. Cir. 2007) 

Applicable Laws 
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• Review handbooks periodically to ensure that all policies are 
current and lawful.  Revise handbook to reflect: 
- Changes in the law.  
- Changes to the employer’s policies or procedures. 
- Expansion of operations into new states. Policies should be 

consistent with laws in those states  

• Revised handbooks should clearly state that the revised 
version supersedes prior versions. 

• NOTE:  For unionized workforce, employer may need to 
bargain over new policies before implementation.  

Handbook Maintenance 
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• Provide handbooks to employees either electronically or by 
hard copy: 
- When the handbook is first created. 

- At hiring, such as during orientation for new employees. 

• If the handbook is updated, for example, where an individual 
policy in handbook is revised, an employer may choose to 
distribute only the updated policy to employees if: 
- Employees have already received copies of the handbook; and 

- The remainder of the handbook has not been revised. 

Handbook Distribution 



36 

 

 

Questions? 

Kelly T. Kindig, Esquire 
Ballard Spahr LLP 
kindigk@ballardspahr.com 
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