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“Getting Real on Damages” 
Presented By: Christine E. Burke Esq. and 

Economic Expert: Chad Staller, J.D., M.B.A., and C.V.A. (The Center for 
Forensic Economic Studies) 

 Title VII 
 ADEA 
 ADA 
 FMLA
 FLSA
 Section 1981 
 PHRA
 PA Whistleblower Law 
- All provide for back pay, and equitable relief including front pay
- All allow for attorneys’ fees and costs  
- No emotional distress under ADEA/FMLA
- No punitives under ADEA/FMLA/FLSA/PHRA/PA Whist.
- Liquidated Damages: ADEA/FMLA/FLSA  
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 Value of an economic expert on a consulting basis 

 Value of economic expert for a report – purposes of settlement or 
exposure at trial 

 Value of economic expert at trial for a jury or a bench trial  

Note: expert costs can be recovered by prevailing party: Halley v. 
Honeywell Int'l, Inc., 861 F.3d 481, 498 (3d Cir. 2017)(costs approved 
included fees for experts and consultants); and see e.g. Planned 
Parenthood of Cent. New Jersey v. Attorney General of State of New Jersey, 
297 F.3d 253 (C.A.3 (N.J.),2002)(holding that time spent preparing for 
testimony of expert was compensable, even though expert did not 
testify at trial due to scheduling conflicts). 
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 Wages /salary
 Bonuses
 Commissions
 Health benefits
 Stock options
 Stock purchases
 Retirement benefits
 Search-for-work expenses
 Expenses of new employment

 Plaintiff's work records and tax returns
 Defendant employer's records
 Subsequent employers' records
 Academic, government and industry studies
 Reports of experts, such as vocational 

specialists
 Plaintiff's educational background
 Professional licenses or certifications
 Family and personal history
 Physical or mental problems, medical records

 1. Voluntary separation

Would the plaintiff have terminated employment with the defendant voluntarily, absent alleged wrongful 
acts on the defendant's part? Determinants include the state of the particular industry or business, the 
plaintiff's health, the plaintiff's family situation, the propensity of the plaintiff to change jobs, likely 
retirement age and health-benefit portability.

 2) Involuntary separation (lawful)

Would the position at issue have been terminated in any event? Determinants include the state of the 
business or industry, the likelihood of a merger or acquisition, and the likelihood or the actuality of 
downsizing or demotion.

 3) Defendant's impact on mitigation

The effects of defamation or other defendant-imposed limitations on mitigation. Comments by the 
employer may make it hard or impossible for the plaintiff to find comparable employment. The plaintiff 
may have similar difficulty in instances where the termination was in retaliation for whistleblowing. Also, 
restrictive covenants or non-compete agreements may hinder mitigation.

 4) Plaintiff's efforts

The plaintiff's mitigation efforts and the job market.
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 Work history with defendant employer
 The plaintiff's economic assets
 Available retirement benefits
 The health of the plaintiff
 Health and job status of the plaintiff's spouse
 Likely layoffs or plant closings
 Average retirement age within company
 Economics of the industry

 competitors
 product lifecycle
 changing skill requirements

 Deducting gross revenue rather than net 
revenue earned in mitigation where mitigation 
involves self employment.

 Ignoring the individual plaintiff's particular 
situation. 

 Ignoring gaps in a retirement plan.
 Claiming that the plaintiff's search for work in 

mitigation should cover an overly large 
geographic area.

 Using collateral benefits as offsets.

 Claiming that front pay will last until the end of the 
plaintiff's worklife. 

 Ignoring layoffs, industry downturns or other economic 
factors that would have meant a layoff for the plaintiff 
regardless of any discrimination on the defendant's part.

 Assuming promotions would happen at the same rate in the 
future as in the past, ignoring current economic conditions.

 Misinterpreting key aspects of benefit plans by, for example, 
calculating retirement schemes that are based on a 
percentage of average career salary by considering only the 
average of a few highest-years' salaries (ignoring the 
distinction between "career average" and a "final average" 
defined-benefit plans) or basing loss stemming from forgone 
stock-purchase plans on the average stock price over a 
number of years, rather than actual prices year by year.
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 Inflation Factor
 Discount Rate 

 Maxfield v. Sinclair Intern., 766 F.2d 788, 797 (3rd Cir. 
(Pa.),1985)(affirming grant of front pay, where 
same was based solely upon prior earnings 
history) “There were no projections in earnings for 
which expert testimony was required.”

 Kolb v. Goldring, Inc., 694 F.2d 869, 873 (1st

Cir..,1982)(reducing award for a projected pay 
increase in the future, where no evidence was 
provided to support the amount plaintiff sought, 
“nor was other statistical or expert evidence 
introduced showing comparable salary increases 
in the industry.”)  

 Back pay is awardable even if plaintiff's lost wages 
are not susceptible of an exact dollar calculation. 
“Mere difficulty” in calculating the award does not 
warrant its denial.

 Thus, if the plaintiff would have been paid on 
some basis other than a salary or hourly wage, or if 
she was denied raises, benefits, promotions, etc. 
due to discrimination, she can recover for all of 
those losses even though the court must estimate 
what she would otherwise have earned and/or the 
course her career would otherwise have taken

Gallo v. John Powell Chevrolet, Inc., 779 F.Supp. 804, 
812 (M.D.Pa.,1991)
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 “Taking into consideration the changes in 
minimum wage in Illinois over the relevant 
time period, the Court calculates Plaintiff's 
lump sum back pay as follows, with the 
understanding that Illinois' minimum-wage 
increases of $0.25 went into effect on July 1, 
2008, 2009, and 2010.”

Smith v. Farmstand, 2016 WL 5912886, at *14 
(N.D.Ill., 2016)

 Blum v. Witco Chemical Corp., 829 F.2d 367, 373 (3d. 
Cir.,1987)(awarding lost future pension benefits - despite Plaintiff 
not eligible for front pay due to finding new job with higher pay)  

 “Because of the paramount importance of pension benefits to an 
employee's future financial security, it would be unfair to exclude 
them from a calculation of front pay.”

 “We caution, however, that such benefits may not be available 
where an award would make a plaintiff more than whole, such as 
where a plaintiff has found subsequent employment at a greatly 
increased salary that would offset any loss of pension benefits, or 
where defendant can prove that the new employer's pension plan 
would provide plaintiff with approximately the 
same benefit he lost due to the defendant's discriminatory firing.”

 In Kelly v. Matlack, Inc., 903 F.2d 978, 985 (3d. Cir., 1990), the Third Circuit affirmed 
jury award of “fringe benefits” in ADEA claim, which was equal to 30% of 
plaintiff’s wages.  

 Plaintiff introduced an employee handbook that referred to the benefits as “your 
invisible paycheck” and listed the employees' fringe benefits as consisting 
of vacations, holidays, sick leave/funeral leave, short and long term 
disability benefits, tuition aid program, comprehensive hospital, surgical and 
medical benefits, including dental and vision care, life and accidental death 
insurance, pension plan, social security contributions, workmen's compensation 
contributions, and state and federal unemployment contributions.” The handbook 
then stated, “[t]he current value of your Invisible Paycheck is approximately 30 
[cents] for each dollar of your pay.” 

 *** Although Matlack argues Kelly is not entitled to fringe benefits absent evidence 
that she paid for their replacement, we see no reason why her loss is any the less 
merely because she may not have replaced the coverage or because she may not 
have been ill during the relevant period.
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 Kolb v. Goldring, Inc., 694 F.2d 869, 872–74 (1st 
Cir.1982) (lost clothing discount and expense account included in 
back pay award)

 Nordquist v. Uddeholm Corp., 615 F.Supp. 1191, 1204 
(D.Conn.1985)(“entire employment benefit package” considered 
in future damages award);

 Koyen v. Consolidated Edison Co., 560 F.Supp. 1161, 1169 
(S.D.N.Y.1983)(“financial benefits” other than salary included in 
front pay award)

 Dallied v. Clubs at River City, Inc., 2017 WL 4621775, at *4 (C.D.Ill., 
2017)(for prevailing FMLA plaintiff, in addition to back pay –
Court awarded: $692.12 in health insurance benefits paid by the 
Defendant (multiplied by three months, $692.12 x 3 = $2,076.36); 
however, “[t]he Court does not find that the Plaintiff is entitled to 
recover the benefits of cell phone costs, vacation pay, gym 
membership, or optional dental insurance.”)

 Bianchi v. City of Philadelphia, 80 Fed.Appx. 232 (3d Cir. 2003)(jury award of 
$512,500 which was approximately 13 years of future lost wages to a 52 y/o 
firefighter who prevailed in a discrimination/retaliation case); 

 Shesko v. City of Coatesville, 324 F.Supp.2d 643 (E.D.Pa. 2004) (J. Joyner) (jury’s 
award of 8 years of front-pay was perfectly reasonable and should not have been 
reduced)

 Feldman v. Philadelphia Housing Authority, WL 404094 (E.D. Pa. 1993) (J. Yohn) 
(denying defendant’s request to reduce PHA employee awarded $500,000 in front 
pay reflecting over 10 years of future losses from offset of his new job); 

 Skaggs v. Hartford Financial Group, Inc., WL 1665334 (E.D. Pa. 2001) (refusing to 
reduce a $100,000 front pay award even though it appeared speculative because 
the jury had wide latitude to project losses over many years from an offset of 
losses)

 Abrams v. Lightolier, Inc., 841 F.Supp. 584 (D.N.J. 1994) (award of $94,000 was not to 
be disturbed even though it appeared to reflect up to 10 years of front pay 
damages) 

 Donlin v. Philips Lighting North America Corp, 581 F.3d 73 (3d Cir. 2009) (affirming 
award of 10 years of front pay to warehouse employee terminated for 
discriminatory reasons)(rev’g for new trial on other grounds)

 Bates v. Board of Educ. of Capital School Dist., WL 376405 (D.Del. 2000) (remitter 
motion denied based on factfinder awarding teacher terminated unlawfully 17 
years of front pay because front pay awards are within jury discretion)

 Victim of discrimination has a “duty” to 
minimize economic damages  

 Interim earnings or amounts earnable with 
reasonable diligence – will reduce back pay 

 Duty to find other “suitable” employment 
 Need not go into another line of work
 Accept a demotion 
 Take a demeaning position 
 Must take a job which is “substantially equivalent” 

18
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 Economists can proffer testimony on job markets, rates of unemployment 
and other data relevant to job search. Economists can interpret Bureau of 
Labor Statistics data such as displaced-workers surveys, which are 
studies on the amount of time it takes workers in various industries and 
geographical areas to find work when they lose jobs, tenure data, salary 
surveys and academic studies on employment. However, the question of 
whether or not the plaintiff exercised due diligence in mitigating the 
adverse action of the employer may reach beyond the economist's 
expertise. Experts whose testimony may be brought to bear on this issue 
may include:

 "Head hunters" (recruiters) who may be able to provide information on 
current job-market demand for the particular industry or profession.

 Vocational specialists, usually called on in cases involving physical 
injury, can provide a list of occupations suitable for the plaintiff.

 Outplacement specialists—consultants retained by corporations to help 
victims of downsizing find work outside the corporation—may know 
how long it may take a person in a particular profession to find work. 
(The defendant employer may be able to obtain records of the plaintiff's 
experience with an outplacement specialist if the defendant retained such 
a specialist for the plaintiff.)

 Virtually identical promotional opportunities 
 Compensation 
 Job responsibilities 
 Working conditions 
 Status 
 Plaintiff may not refuse other work simply 

because it pays less than they might wish or is 
less desirable than their previous 
employment. Ellis v. Ringgold School 
District, 832 F.2d 27, 30 (3d Cir.1987)

 The record demonstrates that Defendant employed Plaintiff 
as a “laborer” and “dock handler.” 

 In those positions, he was essentially an unskilled worker 
who loaded and unloaded trucks and coolers. 

 Defendant provided want ads in a newspaper, that included 
numerous postings for laborers, general laborers, light labor 
positions, and movers. 

 “Although most of the postings do not include information 
about specific job responsibilities, benefits, and promotional 
opportunities, it is clear that on the whole, the positions 
would not require Plaintiff to ‘go into another line of work, 
accept a demotion, or take a demeaning position.’”

Booker v. Taylor Milk Co., Inc., 64 F.3d 860, 866 (3d Cir.,1995)
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 Must evaluate in light of individual characteristics 
of the claimant and the job market 

 Claimant can show reasonable diligence by a 
continuing commitment to be a member of the 
work force and remaining ready, willing and 
available to accept employment 

22

 While Pl. has the duty to mitigate, ultimately 
demonstrating at trial that a Pl. did not do so is an 
affirmative defense for which Def. bears burden of 
proof. 

 Elements Def. must prove: 
 1.) Substantially equivalent work was available; 2.) claimant 

did not exercise reasonable diligence to obtain employment. 
 These are a question of fact 

 If the Employer can show the second prong – no reason to 
delve into if sub. equiv. work was available. 

 Incumbent on Defendant to cross examine a Pl. at trial about 
search efforts; otherwise face obstacles in attacking the verdict 
on appeal – or arguing failure to mitigate to a jury 

23

 Wehr v. Burroughs Corp., 619 F.2d 276, 278 n. 3 (3d Cir.1980)(court's 
interrogatories to jury properly placed on defendant the burden of 
showing “both that plaintiff failed to exercise reasonable diligence 
to mitigate his damages, and that there was a reasonable 
likelihood that plaintiff might have found comparable work if he 
had exercised reasonable diligence”). The Seventh Circuit 
specifically emphasizes that the employer “must prove both that 
the claimants were not reasonably diligent in seeking other 
employment, and that with the exercise of reasonable diligence 
there was a reasonable chance that the claimants might have 
found comparable employment.”Stragapede v. City of Evanston, 125 
F.Supp.3d 818, 825 (N.D.Ill., 2015)

 But see Weaver v. Casa Gallardo, Inc., 922 F.2d 1515, 1527 (11th 
Cir.1991)(Employer is relieved of the burden of establishing the 
existence of substantially equivalent employment when it can 
show that the plaintiff has made no reasonable effort to find a job).  
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 ”Based on the militaristic description of Plaintiff's job-search 
efforts—a regimented eight-hour day spanning four years of 
unemployment, constituting some 8,000 hours of job searching—it 
simply is not credible that Plaintiff could not produce a single 
witness or document to corroborate the details of his search (no 
emails or letters from prospective employers, no personal notes 
tracking applications, no copies of job applications, etc.).”  

 And further: “While Plaintiff's failure to track and report 
his mitigation damages may be excusable, at least to some extent, 
before he entered into litigation, his post-filing failures, when he 
was represented by counsel and subject to the requirements of 
Rule 26, are not.”

Smith v. Farmstand, 2016 WL 5912886, at *17 (N.D.Ill., 2016) (bench trial 
on damages held and Court rejected Pl. contentions re: mitigation as 
incredible)  

 The Seventh Circuit held in Payne that 10 or 
12 applications per year was insufficient to show reasonable 
diligence. Payne v. Security Savings & Loan Association, F.A., 
924 F.2d 109, 111 (7th Cir. 1991) 

 “It appears that Plaintiff did little more than register with 
the Job Service and look through the help-wanted 
ads.” See EEOC v. Service News Co., 898 F.2d 958, 963 (4th 
Cir.1990) (“Looking through want ads for an unskilled 
position, without more, is insufficient to show mitigation, 
and the back pay award should accordingly be 
reduced.”); Truskoski v. ESPN, Inc., 823 F.Supp. 1007, 1015 
(D.Conn.1993)(“A ritualistic compliance with the 
unemployment administrator's work search requirement 
does not necessarily constitute a reasonably diligent search 
for suitable employment.”)

 Defendant moves to exclude evidence relating to plaintiff's alleged attempt find 
other work; specifically, job advertisements plaintiff allegedly found and emails 
she allegedly sent to potential employers. 

 Defendant argues that there is doubt as to whether the advertisements were 
actually posted during the relevant time period and as to whether the emails were 
actually sent and received. 

 Such questions go to their authenticity, and if a proper foundation is laid for 
admission, to the weight that they are to be given by a jury, not their admissibility.

 Defendant also contends that the documents will be needlessly cumulative 
because plaintiff may testify to her efforts to find other employment. Such an 
objection, if appropriate, can be made at trial

Kleiman v. O'Neill, 2010 WL 3154828, at *2 (E.D.N.Y.,2010).
 Practitioner’s Point: Issues of Authenticity related to mitigation 

efforts, including online postings, should be addressed with 
Counsel in advance to reach a stipulation as to authenticity - or 
efforts to secure appropriate custodians should be made 
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 Question is whether or not the other job is an “unreasonable 
distance” from the Plaintiff’s home 

 An employee need not seek employment which involves 
conditions that are substantially more onerous than previous 
position 

 We do not read Title VII to require a plaintiff to relocate when 
no jobs are available in her area, if moving would work a 
substantial hardship on her or her family

 Cf. Ellis v. Ringgold School Dist., 832 F.2d 27, 30 (C.A.3 
(Pa.),1987)(Plaintiff's “failure to explore several obvious 
avenues to employment” limited her right to back pay.)

28

 “A willful loss of earnings has been found 
where the alleged victim has failed to stay in 
the labor market, refused to accept comparable 
employment, failed to search diligently for 
other work, or voluntarily quit alternative 
employment without cause.” Holocheck v. 
Luzerne County Head Start, Inc., 2007 WL 
954308, at *15 (M.D.Pa. Mar. 28, 2007); see also 
Conway v. Hercules, 831 F.Supp. 354, 359 
(D.Del.1993). 

29

 “Periods during which the plaintiff would not 
have worked due to health conditions, pregnancy 
or for other reasons, are excluded from the 
calculation period.”

Gallo v. John Powell Chevrolet, Inc., 779 F.Supp. 804, 
812 (M.D.Pa.,1991)

 See McKenna v. City of Philadelphia, 636 F.Supp.2d 
446 (E.D.Pa.,2009)(officer was entitled to award of 
back pay from date of his termination until date he 
failed to mitigate and became completely 
disabled). 
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 Plaintiffs should SUPPLEMENT 
 Defendant should focus on when efforts 

dropped off and what evidence supports 
ongoing search: 

 Ford Motor Co. instructs that back-pay for an 
employee who has failed to mitigate losses will 
be cut off or reduced beginning at the time of the 
employee's failure to mitigate. Caufield v. Center 
Area School District, 133 Fed.Appx. 4, 12, 2005 
WL 1189644, at *6 (3d Cir. (Pa.),2005)

 So its not an “all or nothing” approach 

 “A Title VII plaintiff is permitted to take an interim job or 
even a permanent job which might pay less or have fewer 
responsibilities than her prior position after the plaintiff has 
made reasonable and diligent efforts to find comparable 
employment.” Samuels v. Albert Einstein Medical Center, 1998 
WL 690107, at *6 (E.D.Pa.,1998)(citing Ford Motor Co.,  458 
U.S. at 231)(“If Plaintiff failed to accept this part-time 
employment, she may have failed to mitigate her damages 
by refusing to take the only job offered to her”).  

 However, compare Meyer v. United Air Lines, Inc., 950 F.Supp. 
874, 877 (N.D.Ill.,1997)(“choice to pursue part-time work 
was not based upon poor economic conditions or a tight 
labor market. . . . . . Ms. Meyer's decision was based on 
personal considerations relating to child-care” granting SJ to 
employer on issue of failure to mitigate). 

32

 Reinstatement should be denied if plaintiff's return 
to the workplace will disrupt the employer's 
operations to an intolerable degree Hopkins v. Price 
Waterhouse, 737 F.Supp. 1202, 1210 (D.D.C.1990) 

 Reinstatement denied if it would displace an 
innocent third party now holding the 
job plaintiff would be given. See, e.g., Daniels v. 
City of Alcoa, 732 F.Supp. 1467, 1478–79 
(E.D.Tenn.1989)

33
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 “At this time, I feel that the record needs further 
expansion before I am able to rule on the 
reinstatement issue. While the record created at 
trial contains some evidence relevant to this 
inquiry, it is appropriate to develop the record at a 
hearing during which both parties can present 
evidence and make arguments specifically aimed 
at the feasibility of reinstatement.”

Bianchi v. City of Philadelphia, 2002 WL 32364544, at 
*7 (E.D.Pa.,2002)(deferring ruling on reinstatement 
until record could be further developed and after 
jury issued advisory verdict of $512,500.00 in front 
pay)  

 Hopkins v. Price Waterhouse, 920 F.2d 967, 976–77 
(D.C.Cir.1990) (Title VII plaintiff ordered made a 
partner in an accounting firm.) 

 Ezold v. Wolf, Block, Schorr and Solis-Cohen, 758 F.Supp. 
303, 305 (E.D.Pa.,1991)(Title VII plaintiff ordered made 
a partner in a law firm.)

 Gallo v. John Powell Chevrolet, Inc., 779 F.Supp. 804, 815 
(M.D.Pa.,1991)(Title VII plaintiff ordered to be 
reinstated as salesperson). 
 “Although her return will undoubtedly engender some 

hostility and resentment, she worked under such pressures 
before, and was able not only to cope, but to perform her job 
quite well. The fact that she is returning subject to court order, 
which will include a proviso against any further harassment of 
her and a requirement that she be treated in the same manner 
as the salesmen, will do much to ameliorate these pressures.”

What is it? It is consistent with the equitable doctrine of “unclean hands.”

 ‘After-acquired evidence’ in an employment discrimination case is 
evidence of the employee's or applicant's misconduct or dishonesty which 
the employer did not know about at the time it acted adversely to the 
employee or applicant, but which it discovered at some point prior to, or, 
more typically, during, subsequent legal proceedings.” Mardell v. 
Harleysville Life Ins. Co., 31 F.3d 1221, 1222 (3d Cir.1994)(citing 

 Once an employer learns about employee wrongdoing that would lead to 
a legitimate discharge, it cannot be required to ignore the information, 
even if it is acquired during the course of discovery in a suit against the 
employer and even if it might have gone undiscovered absent the suit.

 Where an employer seeks to rely upon after-acquired evidence of 
wrongdoing, it must first establish that the wrongdoing was of such 
severity that the employee in fact would have been terminated on those 
grounds alone had the employer known of it at the time of the discharge.
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 Sellers v. Mineta, 358 F.3d 1058, 1064 (8th Cir.2004)(applying 
the after-acquired evidencedoctrine to post-termination 
misconduct);

 McKenna v. City of Philadelphia, 636 F.Supp.2d 446, 461 
(E.D.Pa.,2009)(J. McLaughlin)(finding the reasoning 
of Sellers persuasive and holding that evidence of Plaintiff’s 
post-termination marijuana conviction was relevant to 
determining his equitable damages)

 see also O'Day v. McDonnell Douglas Helicopter Co., 79 F.3d 
756 (9th Cir.1996) (after-acquired evidence doctrine 
applicable where misconduct occurred after plaintiff was 
informed of adverse employment decision).

 When does it cut off claim for back pay? 
 “[B]ackpay should run from the discharge to the time that the 

wrongdoing was discovered.”

Mardell v. Harleysville Life Ins. Co., 65 F.3d 1072, 1074 (C.A.3,1995)
 Also cuts off a claim for reinstatement. 
 “[G]iven the nature [Plaintiff’] transgressions. . . . . reinstatement 

in this case would be impractical, at best. Accordingly, limiting 
Plaintiff's remedies through the application of the after-
acquired evidence doctrine is appropriate, as ‘[i]t would be 
inequitable for [Plaintiff] to avail herself of the disfavored and 
exceptional remedy of front pay where her own misconduct 
precludes her from availing herself of the favored and more 
traditional remedy of reinstatement.’” Nesselrotte v. Allegheny 
Energy, Inc., 615 F.Supp.2d 397, 405 (W.D.Pa.,2009)

 Emotional distress damages are “personal in 
nature and are distinct from the economic 
injuries negated by employee misconduct. 
Accordingly, equitable principles do not justify 
limiting damages for emotional distress under 
the NJLAD because of after-
acquired evidence of employee misconduct”

Miller v. Beneficial Management Corp., 855 
F.Supp. 691, 717 (D.N.J.,1994)
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 The Plaintiff in McKennon, who copied confidential 
documents for “insurance” and “protection” when 
she believed she was discriminated against on the 
basis of her age. 513 U.S. at 355, 115 S.Ct. 879.  This 
was of no moment to the analysis.  

 So too in “Nesselrotte v. Allegheny Energy, Inc., 615 
F.Supp.2d 397, 405 (W.D.Pa.,2009)(rendering the 
doctrine applicable despite that “Plaintiff argues 
that she only took the documents in question to 
prove she was “competent” in this discrimination 
claim against Defendants”) 

 Medlock v. Ortho Biotech, Inc., 164 F.3d 545, 555 
(10th Cir.1999)(finding that after acquired evidence 
doctrine has no application where plaintiff's 
alleged misconduct occurred “at a hearing 
occasioned by the plaintiff's termination”)

 “[T]he Court finds that Carnation's use of 
marijuana and his resulting conviction are 
sufficiently causally related to the City's 
discrimination that it would be inequitable to cut 
off Carnation's back pay as a result of the 
conviction.”McKenna v. City of Philadelphia, 636 
F.Supp.2d 446, 463 (E.D.Pa.,2009)(J. 
McLaughlin)(citing Medlock).  

 “Plaintiff has not provided any evidence that 
an employee who engaged in similar conduct 
was not terminated by Allegheny.”

 Nesselrotte v. Allegheny Energy, Inc., 615 
F.Supp.2d 397, 406 (W.D.Pa.,2009)(rejecting 
Plaintiff’s contention that she merely did not 
believe she would have been fired for her 
conduct)  
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“Liquidated Damages” – under ADEA not the same. 
 Available only for a “willful violation,” defined as “knew or showed 

reckless disregard for the matter of whether the employer’s conduct was 
prohibited by the ADEA.”  - intended to be punitive in nature. 

“Liquidated Damages” provision under FLSA/FMLA 
mirror one another 

 Intended to be compensatory in nature – double payment must be made to 
compensate employees for losses they suffer by not recv’g lawful payment 
when it was due   

 District Court is permitted in its sound discretion to withhold or reduce the 
amount of liquidated damages “if the employer shows ... that the act or 
omission giving rise to such action was in good faith and that he had 
reasonable grounds for believing that his act or omission was not a violation of 
the [FLSA].” 29 U.S.C. § 260.

43

 In Robinson v. Southeastern Pennsylvania Transp. Authority, Red Arrow Div., 
982 F.2d 892, 898 (C.A.3 (Pa.),1993) “Neither the trial judge nor SEPTA 
has provided any case law in which backpay damages were reduced 
through a comparative fault-type analysis. It is questionable whether the 
trial court believed. . . . . .that the backpay award should be reduced to 
account for Robinson's blame. However, we need not remand this 
question inasmuch as we believe that such a reduction is impermissible.” 

 However, compare: 

- Brown v. Guthrie, 22 Fair Empl.Prac.Cas. (BNA) 1627 (W.D.Okla. May 
30, 1980), a constructive discharge case, the district court reduced the 
plaintiff's backpay award by 40 percent to account for secondary 
reasons why she resigned from her job 

- Waddell v. Small Tube Prods., Inc., 799 F.2d 69, 79 (3d Cir.1986), the 
Court permitted equitable consideration of a plaintiff's delay in 
bringing a Title VII suit. 


