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Disclaimer

• This presentation is informational in nature and 
may not be relied upon as legal advice. 

• Views presented are views of the speakers only, 
and not necessarily the views of their 
organizations or clients.
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Competent Lawyering?
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“Depending on the factual 
circumstances, a lack of 
technical knowledge in 
handling e-discovery may 
render an attorney ethically 
incompetent to handle 
certain litigation 
matters….even where the 
attorney may otherwise be 
highly experienced. It may 
also result in violations of 
the duty of confidentiality, 
notwithstanding a lack of 
bad faith conduct.” 



Rule 1.1. Competence: Technology
A lawyer shall provide competent representation to a client. 
Competent representation requires the legal knowledge, skill, 
thoroughness and preparation reasonably necessary for the 
representation.

Maintaining Competence 
Comment (8) To maintain the requisite knowledge and skill, a 
lawyer should keep abreast of changes in the law and its 
practice, including the benefits and risks associated with 
relevant technology, engage in continuing study and 
education and comply with all continuing legal education 
requirements to which the lawyer is subject. Revised on October 
22, 2013
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E-Discovery Malpractice
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Dangers of the Internet
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“[A letter from subpoenaing counsel] 
was the first [Wells Fargo’s counsel] 
knew of the mistake, which resulted 

from an attorney’s misunderstanding of 
the complex interfaces with the 

process employed by Wells Fargo’s 
outside document vendor….”



Why E-Discovery is a “Big Deal”

1. Data is Proliferating

2. Everything is Discoverable

3. E-Discovery is Evolving

4. E-Discovery can be Complicated  

5. E-Discovery can be Expensive

6. E-Discovery Mistakes Lead to Sanctions
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• One Gigabyte averages 
about 50,000 pages 
(about 100 banker’s 
boxes)

• Not unusual for a single 
custodian to have 20 Gbs 
of emails and other ESI

• If you have to collect from 
20 custodians, you could 
have 400 Gb = 20 million 
pages

• One Terabyte = 1,024 Gb 
= 50+ million pages

Rules of Thumb 



A “record” may mean 
different things to different 
people but, in general –

the records we care about 
contain information in a 
fixed form, regardless of 
medium or format, that 

have value to an 
organization, including:

hard copy paper 
documents,

electronically stored 
information,

and even audio 
and video files.

Home &
Office Laptops

The 
Cloud

Network ServersCDs & DVDs

Cell Phones

File Folders

File
Cabinets

i-Pads & Tablets

Everything is Discoverable



Knowledge Bank
No.  332367

14 April 2018
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The Cost of Having Too Much Stuff



Rule 26(b)(1) (as amended Dec. 2015)
DISCOVERY SCOPE AND LIMITS.

(1) Scope in General. Unless otherwise limited by court 
order, the scope of discovery is as follows: Parties 
may obtain discovery regarding any nonprivileged 
matter that is relevant to any party’s claim or defense 
and proportional to the needs of the case, 
considering the importance of the issues at stake in 
the action, the amount in controversy, the parties’ 
relative access to relevant information, the parties’ 
resources, the importance of the discovery in 
resolving the issues, and whether the burden or 
expense of the proposed discovery outweighs its 
likely benefit. …
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Pennsylvania Rules (as amended 2012)
Explanatory Comment – No importation of Federal Law, 
Proportionality Standard – The Court should consider:

a. The nature and scope of litigation (including the 
importance and complexity of the issues and amount 
at stake);

b. The relevance of the ESI and the importance to the 
court’s adjudication;

c. The cost, burden and delay due to ESI;

d. The ease of producing ESI and whether substantially 
similar information is available with less burden; and

e. Any other factors relevant under the circumstances.
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Pennsylvania Focus on Proportionality
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From the 2012 Explanatory Comment preceding 
4009.1:

“As with all other discovery, electronically stored 
information is governed by a proportionality
standard in order that discovery obligations are 
consistent with the just, speedy and inexpensive 
determination and resolution of litigation 
disputes.” [emphasis added]



Reed Smith

Pa. Rule 4011 - Limitations
Rule 4011 states – “No discovery [or deposition] including discovery of 
electronically stored information, shall be permitted which:

a) is sought in bad faith; 

b) would cause unreasonable annoyance, embarrassment, 
oppression, burden or expense to the deponent or any person or 
party;

c) beyond the scope of discovery as set forth in Rules 4003.1 through 
4003.6;

d) is prohibited by any law barring disclosure of mediation 
communications and mediation documents; or

e) would require the making of an unreasonable investigation by 
the deponent or any party or witness.
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Reed Smith

• The issue before the Court centered on what, if any, discovery 
of ESI, specifically e-mails, should Defendant be required to 
produce in response to Plaintiff’s discovery requests

• The core of Defendant’s argument was that the search of its 
electronic repositories for the requested documents would not 
turn up a sufficient quantity of responsive and relevant 
documents to justify review of 363,765 documents

• Intending to demonstrate to the Plaintiff and the Court that the 
requested production was beyond the scope of Rule 26, 
Defendant conducted a "statistical sample" of 1,061 randomly 
selected e-mails that contained one or more of the Plaintiff’s 
search terms
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EEOC v. FedEx Ground Package Sys., Inc. 
Case No 2:15-cv-256 (W.D. of Pa. Mar 21, 2018)



Reed Smith

• Defendant claimed initially that only 6% of the email and 
attachments identified by proposed search terms were 
“relevant” to the issues in the case and none were 
“smoking guns.” 

• After the Court gave the Plaintiff the opportunity to 
“reverse engineer” the sample results, Defendant 
subsequently filed a notice “updating” it’s relevance 
percentage to 8.3%.  

• Conversely, the Plaintiff’s review suggested that more 
than 15% of the documents in the sample set were 
responsive and relevant
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EEOC v. FedEx Ground Package Sys., Inc. 
Case No 2:15-cv-256 (W.D. of Pa. Mar 21, 2018)



Reed Smith

• Honorable Mark R. Hornak was not persuaded by Defendant’s 
sampling argument, stating that even if there were only 30,000 
(or possibly 54,000) properly discoverable documents, 
Defendant had chosen to store and retain this information and 
must bear the burden of searching it and producing the relevant 
information. 

• According to the Court, “from ‘Day One,’ the parties have been 
of the view that they believe this is a big case. On that, the 
Court takes them at their word.”

• The Court denied Defendant’s Motion to Preclude Discovery 
and for a Protective Order limited further email review, and held 
instead that the discovery sought by the Plaintiff was “relevant 
to [its ]claim or defense and proportional to the needs of the 
case…”

18

EEOC v. FedEx Ground Package Sys., Inc. 
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Reed Smith

• The Court pointed out that Defendant went to “great lengths 
(and expense) to demonstrate that the Plaintiff’s requests were 
unreasonable based on the magnitude of the search results…” 

• Notably, however, the Court stated that:
• the record does not reflect that Plaintiff proposed any further 

meaningful revision of the search terms teed up via the 
Defendant that would both address the core discovery 
legitimately sought by the Defendant but would also screen 
out what Plaintiff says may be well more than 200,000 false 
hits.  It seems to the Court that the able lawyers on both sides 
of the case could figure out what it is about the last-used 
search terms that is driving that result. That appears to be the 
best (and most correct) solution to the current dispute.
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EEOC v. FedEx Ground Package Sys., Inc. 
Case No 2:15-cv-256 (W.D. of Pa. Mar 21, 2018)



EDRM

20



Handling ESI
• Review
• Production
• Privilege logs 
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• Preservation
• Collection
• Filtering
• Hosting



Preservation
• Give attention immediately to preserving all potential 

relevant ESI and paper documents – issue a Legal Hold!

• Preservation in place used increasingly instead of 
preservation through collection
– Turning off automatic deletion for custodians

• Proportionality comes to preservation
– See FRCP 26(b)(1) and comments to 37(e)

• Special care required for ephemeral data sources
– Texts, other cell data, VMs, Slack, Yammer, etc.

• Cast the preservation net broadly
– Recent Ronnie Van Zant opinion and others…
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YOUR

PICTURE
HERE!

JUDGE IMPOSES HEAVY SANCTIONS 
FOR LEGAL HOLD FAILURES

The Daily Standard
April 14, 2018                                                                                                               $1.50

ANYTOWN, USA 
Yesterday a local 
judge handed down 
the largest sanction 
ever imposed in this 
county for failure to 
adequately 
preserve, process 
and produce 
electronic records 
potentially relevant 
to their pending  
litigation.  The 
Judge explained

High   60
Low    43

Classified     E1‐5

Crossword       B2

Dear Abby      C4

Comics             B7

Lotteries          A3

Movies             B9

Obituaries       A7

Local           C8‐10

World           C1‐7

Stocks               B2

Sports              D1

Flyers Battle 
Penguins!

C4

that preservation and 
production of records 
potentially relevant to 
pending or 
anticipated litigation 
is the duty of every 
party in a dispute, 
and outside law firms 
have an independent 
duty to take 
reasonable steps to 
ensure compliance 
by their clients.
See Sanctions A3

“They did not seem 
to understand their 
duties with regard to 
electronic evidence.”



The Correct Answer is…  ?

“Litigation
is a Credible 
Probability”

“Litigation is 
Pending or 
Probable”

“Litigation is 
Reasonably 
Foreseeable”

A B           C                            D

“Litigation is 
Reasonably 
Anticipated”

When is a Legal Hold Required?
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The Correct Answer is…  ?
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The Correct Answer is…  ?

“Litigation
is a Credible 
Probability”

“Litigation is 
Pending or 
Probable”

“Litigation is 
Reasonably 
Foreseeable”

A B           C                            D

“Litigation is 
Reasonably 
Anticipated”

E.  All of the Above!

When is a Legal Hold Required?



Adopt Best Practices for Legal Holds
• Have a plan– preferably in a written policy!

– Standard hold notice templates are drafted and ready to go
– Process in place for notifying IT staff to stop Auto-Delete
– Be aware of non-custodial data sources 

• Issue prompt written notices to all potential custodians
– Sufficiently broad distribution

• Track responses to initial notice, follow up as needed

• Monitor over time
– Periodic reminders
– Oversee compliance with legal hold
– Expand if necessary as matter develops
– Ensure that holds are lifted when matters terminate
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Timing
The timing of a litigation hold can have serious consequences:

Keithley v. Homestore.com, Inc., No. C-03-04447 (N.D. Cal. Aug. 12, 2008)
• Sanctions awarded where party had no specific litigation hold and no written document 

retention policy

Alter v. Rocky Point Sch. Dist., No. 13-1100 (JS)(AKT) (E.D.N.Y. Sept 30, 2014)
• $1,500 monetary sanction for 2.5 year delay in issuing legal hold notice -- Court noted that 

counsel has “ultimate responsibility” for managing discovery

Research Foundation of SUNY v. Nektar Therapeutics, No. 1:09-cv-1292 (N.D.N.Y.  May 15, 2013)
• Sanctions motion denied where company followed written preservation policy, issued oral and 

written litigation hold notices, preserved backup tapes, and no custodian deleted relevant 
documents
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Reed Smith

• Plaintiffs sued Defendant for retaliatory acts affecting the Plaintiff’s 
daily taxicab business operations sufficient to deter a person of 
ordinary firmness from exercising constitutional rights

• Plaintiff moved under Rule 37(e)(2) broadly claiming spoliation of 
evidence because of the Authority’s failure to timely preserve 
information before the lawsuit and its later failure to archive emails

• The Court noted that to obtain the adverse inference sanction 
under Rule 37(e), Plaintiffs must show by a preponderance of the 
evidence:

• Electronically stored information should have been preserved in 
the anticipation or conduct of litigation; the ESI is lost; because 
the Defendant failed to take reasonable steps to preserve it; 
and the parties cannot restore or replace the lost information 
through additional discovery

32

Freidman v. Phila. Parking Auth., No. 14-6071 (E.D. 
Pa. Mar. 10, 2016)



Reed Smith

• Rule 37(e) does not identify a standard for preservation – a duty to 
preserve arises from common law and the test applied is whether 
litigation is pending or reasonably foreseeable 

• Litigants have a duty to preserve ESI once a party has notice the 
evidence is relevant to litigation or when a party knew or should 
have known the evidence may be relevant to future litigation

• In this case, the Defendant ignored the Plaintiffs’ threats of litigation 
and did not preserve relevant ESI. 

• However, Rule 37(e) applies only to ESI that is “lost because a 
party failed to take reasonable steps to preserve it”

• The Court determined that Rule 37(e) was not applicable in this 
case since there was no showing that the ESI was “lost” nor that 
the party acted with an “intent to destroy” 
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Freidman v. Phila. Parking Auth., No. 14-6071 (E.D. 
Pa. Mar. 10, 2016)



Reed Smith

• However, the Court found that the Defendant took a 
“nonsensical position” on its preservation obligation which 
delayed the matter

• Thus, under Rule 37(a), the Court ordered the Defendant 
to reimburse the Plaintiff for reasonable attorney’s fees 
and expenses

• The Court noted, “we presently decline to exercise our 
inherent power as Rule 37(a) provides a more 
appropriately tailored remedy.”
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Freidman v. Phila. Parking Auth., No. 14-6071 (E.D. 
Pa. Mar. 10, 2016)



• In 1977, members of the band Lynyrd Skynyrd and 
several other passengers were tragically killed in a 
plane crash

35

Scope:  Ronnie Van Zant, Inc. v. Pyle
98 Fed.R.Serv.3d 719 (S.D.N.Y.  Aug. 23, 2017)



• In 1987, ten years after the crash, the band’s surviving 
members reunited for a tribute tour  

• Disagreement arose among surviving band members and 
family of deceased members regarding the use of the 
band’s name, resulting in the entry of a Consent Order 
which controlled the circumstances under which surviving 
band members– including Artemis Pyle-- could use the 
name Lynyrd Skynyrd, among other things 
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Ronnie Van Zant, Inc. v. Pyle
98 Fed.R.Serv.3d 719 (S.D.N.Y.  Aug. 23, 2017)

Drummer Artemis Pyle



• In 2016, Defendant (Cleopatra Records) decided to 
make a film about the crash 

• The director of the film (Jared Cohn)                                          
worked closely with former Lynyrd                                             
Skynyrd drummer Artimus Pyle, 
relying substantially on phone calls 
and text messages to communicate

• When Plaintiffs learned of the film, they sent a cease 
and desist letter and, when that did not stop Cleopatra 
from making the movie, they sued for an injunction
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Ronnie Van Zant, Inc. v. Pyle
98 Fed.R.Serv.3d 719 (S.D.N.Y.  Aug. 23, 2017)



– “Although certain data on Cohn’s old 
phone was backed-up, such as pictures, 
other data was not preserved, such as 
Cohn’s text messages, including those 
sent and received from Pyle.”  

• As a result, Plaintiffs sought an adverse 
inference sanction

38

• Weeks after Plaintiffs filed suit and following the end of 
filming of the disputed movie, the film’s director—a non-
party—switched cell phone providers and acquired a new 
phone  

Jared Cohn

Ronnie Van Zant, Inc. v. Pyle
98 Fed.R.Serv.3d 719 (S.D.N.Y.  Aug. 23, 2017)



• In response to Plaintiffs’ motion, the Defendant argued that it 
could not be sanctioned for a non-party’s actions and that the 
phone was not within its control

• Senior Judge Robert Sweet disagreed, reasoning that the 
“concept of control” “has been construed broadly”

• “While Cohn is a non-party, his text messages were, 
practically speaking, under Cleopatra’s control”
– Cohn worked closely with the Defendants and also had a financial 

stake in both the film and the outcome of the lawsuit

• In sum, the Court determined that practical control is not an 
exact science, “common sense” indicates that Cohn’s texts 
with Pyle were within Cleopatra’s control, and in the face of 
pending litigation over Pyle’s role in the film, “should have 
been preserved”
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Ronnie Van Zant, Inc. v. Pyle
98 Fed.R.Serv.3d 719 (S.D.N.Y.  Aug. 23, 2017)



• Finally, the Court considered Cohn’s 
actions as to the lost text messages, 
reasoning that “getting a new phone after 
Plaintiffs brought the instant action and 
managing to back-up pictures but, 
somehow, not text messages—evince 
the kind of deliberate behavior that 
sanctions are intended to prevent and 
weigh in favor of an adverse 
inference.”

• The Court, citing Rule 37(e), granted the 
Plaintiffs' spoliation sanctions motion, 
imposing the sanction of an adverse 
inference regarding the text messages

• The case is now on appeal to the 2nd

Circuit
40

Judge Robert Sweet

Ronnie Van Zant, Inc. v. Pyle
98 Fed.R.Serv.3d 719 (S.D.N.Y.  Aug. 23, 2017)



Rule 1
SCOPE AND PURPOSE

These rules govern the procedure in all civil actions and 
proceedings in the United States district courts, except 
as stated in Rule 81. They should be construed, 
administered, and employed by the court and the 
parties to secure the just, speedy, and inexpensive 
determination of every action and proceeding.

L



The Sedona Conference 
Cooperation Proclamation

“With this Proclamation the Sedona Conference 
launches a national drive to promote open and 
forthright information sharing, dialogue (internal 
and external), training, and the development of 
practical tools to facilitate cooperative, 
collaborative, transparent discovery…”

July 2008
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Reed Smith

What to Negotiate
• What is really in dispute? – limiting discovery
• Date ranges
• Custodians / phasing
• Back-ups / legacy systems / preservation limits
• Search terms
• Use of TAR / threading
• Non-Waiver (502(d))
• Production formats
• Privilege log formats
• Other: quick peeks, special masters, cost-shifting
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Rule 16 – Pretrial Conferences
* * * * *

(b) Scheduling.
* * * * *

(3) Contents of the Order.
* * * * *

(B) Permitted Contents. The scheduling order may:
* * * * *

(iii) provide for disclosure, discovery, or preservation of 
electronically stored information;

(iv) include any agreements the parties reach for asserting claims of 
privilege or of protection as trial-preparation material after 
information is produced, including agreements reached under 
Federal Rule of Evidence 502;

(v) direct that before moving for an order relating to discovery, the 
movant must request a conference with the court;

* * * * *
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Rule 26(f) 

CONFERENCE OF THE PARTIES; PLANNING FOR DISCOVERY.

(3) Discovery Plan. A discovery plan must state the parties’ 
views and proposals on:

…

(D) any issues about claims of privilege or of protection as 
trial-preparation materials, including—if the parties agree on 
a procedure to assert these claims after production—whether 
to ask the court to include their agreement in an order under 
Federal Rule of Evidence 502
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Federal Rule of Evidence 502(d)

(d) CONTROLLING EFFECT OF A COURT ORDER. 
A federal court may order that the privilege or protection 
is not waived by disclosure connected with the litigation 
pending before the court—in which event the disclosure 
is also not a waiver in any other federal or state 
proceeding.
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Rule 502(d) Order
• Explicitly incorporate Rule 502(d) language into any case-

specific protective order regarding non-waiver

• Explicitly remove inadvertence and reasonableness 
analysis under Rule 502(b) – irth Solutions, LLC v. 
Windstream Commc’ns LLC, No. 2:16-cv-219 (S.D. Ohio Aug. 
2, 2017)

• Use broad non-waiver language to include any production 
of documents, not just an “inadvertent” production –
incorporate “quick peek” reviews if appropriate

• Also prepare clawback provisions to instruct as to 
procedures if a privileged document has been produced, 
inadvertently or otherwise
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Fairholme Funds, Inc. v. United States,
No. 13-456C, 2017 WL 4768385 (Fed. Cl. Oct. 23, 2017)

• In this eminent domain case before Judge Margaret M. 
Sweeney, the Plaintiffs sought to compel a “quick peek” of 
1,500 documents that were withheld as privileged by the 
Defendant

• Believing that some documents were withheld improperly for 
privilege, the Plaintiff wanted to use the “quick peek” 
procedure under FRE 502(d)

• Defendant refused to consent to the “quick peek” and stated 
that a “comprehensive review” was already completed

• Knowing that if the quick peek was denied the Plaintiff would 
subsequently seek an in-camera review, the court granted 
the “quick peek” as a “more viable and attractive option”
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Fairholme Funds, Inc. v. United States,
No. 13-456C, 2017 WL 4768385 (Fed. Cl. Oct. 23, 2017)

• This court broke new ground in relying on FRE 502(d) to 
order a party to produce privileged documents for a “quick 
peek” by an adversary

• There is no greater asset than your credibility when it comes 
to discovery battles  

• Here the Defendant had suffered a credibility hit by 
releasing, when challenged, 22 of 38 documents previously 
claimed to be privileged

• Most judges don’t like to review documents in camera

• Discovery decisions often are influenced by practical 
considerations, such as desire to keep cases moving 
forward
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Collection Sources
Emails
• From PC (Outlook)
• From Server (Exchange Server)
• From Cloud (Office 365, Gmail)

Loose Electronic Documents
• From PC (C Drive, My Documents)
• From Server (Share drive)
• From Cloud (Dropbox)

Databases
• SharePoint
• Salesforce
• Lotus Notes Applications

50

Social Media
• Facebook
• Twitter
• Instagram
• LinkedIn

Chats / IM
• Bloomberg
• Skype

Mobile
• SMS
• Pictures
• Notes

Websites/Blogs

Paper Documents



E-Discovery Collection Matrix

51

Who collects Collection and metadata 
considerations

Example 
utility

When used Cost

Forensic Outside vendor or 
sophisticated in-
house IT

• Retains all metadata in forensic 
image

• Can be used to search for deleted 
files

• Creates a forensic hash of the 
collection which may be later 
confirmed if necessary

FTK Imager
Encase

• Sensitive
matters

• Determining 
what has been 
deleted

• When a forensic 
examination is 
expected

$$$$

Defensible Outside vendor or 
in-house IT, may 
need assistance

• Retains all metadata but files may 
remain loose

• Preserve all copy logs when 
possible

Robocopy • Covers most 
cases unless 
highly sensitive 
or very small

$$

Self 
Collection

Employee 
preserves or 
collects their own 
data

• Expectation to lose all metadata
• Document everything that you do

Drag and 
drop,
Windows 
copy

• Small cases
• When approved

in advance and 
minor matters

$



Filtering and ECA – What is it?

• First level processing
– Extracts metadata and document families for further filtering
– Allows ability to further filter on preserved data

• DeNIST/Deduplication

• Search terms
– Sample all potential terms against universe
– Run search term reports and examine for anomalies and 

unique hits
– Analyze families
– Analyze email threads
– Grouping terms, filters, and custodians

52



Filtering and ECA
• Who to process

– In-house
– Law firm
– Vendor

• Considerations
– Costs
– Turnaround time
– Capacity
– Security

• What to process
– If over-collected for preservation purposes, tighten scope
– Can still process to ECA and tighten further before review
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Rule 34(b) (Requests for Production) 
(2) RESPONSES AND OBJECTIONS.

* * * * *

(B) Responding to Each Item. For each item or category, the response 
must either state that inspection and related activities will be 
permitted as requested or state with specificity the grounds for 
objecting to the request, including the reasons. The responding 
party may state that it will produce copies of documents or of 
electronically stored information instead of permitting inspection. 
The production must then be completed no later than the time for 
inspection specified in the request or another reasonable time 
specified in the response.

(C) Objections. An objection must state whether any responsive 
materials are being withheld on the basis of that objection. An 
objection to part of a request must specify the part and permit 
inspection of the rest.

* * * * *
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Federal Rule 34(b) - Production Format

2. Duty to respond 

Federal Rule 34(b)(2)(D)

(a) If the requesting party does not specify a form of production, the 
responding party should produce in the form or forms in which they are 
ordinarily maintained OR in a reasonably usable form;

(b) If requesting party does not specify a form – the responding party must 
state the form or forms it intends to use;

(c) The responding party need not provide the same data more than once; 
and

(d) You may object to the request if the data is not reasonably accessible.
- not reasonably accessible because of the undue burden/cost
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Pennsylvania Rule 4009.11: Note Added

“A request seeking electronically stored 
information should be as specific as possible.  
Limitations as to time and scope are favored, 
as are agreements between the parties on  
production formats and other issues.”
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Federal Rule 45/Pa. Rule 4003.21
Subpoena to Third Party

Rule 45 Subpoena (Federal)
Rule 4003.21 (Pennsylvania)

1. Most of the time used for non-party
a. Federal – can’t be unduly burdensome 45(d)(1)
b. Pennsylvania – See Rule 4011 (Limitation of Scope 

of Discovery) and Explanatory Comments by Rules 
Committee
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Resources to Assist with E-Discovery

• Available Software

• E-Discovery Vendors 

• E-Discovery Consultants

• Staffing Companies

• Special E-Discovery Counsel

• E-Discovery Special Masters & Mediators
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www.pawd.uscourts.gov/edsm-electronic-discovery-special-masters



Review & Production by Staffing Agencies
• Companies that are not 100% lawyer owned are not 

permitted to practice law, regardless of the use of 
licensed attorneys
– Model Rule 5.4 – Professional Independence of a Lawyer

• Discovery service vendors partially or entirely owned by 
passive non-lawyer investors, such as e-discovery 
vendors, cannot hold  themselves out as “full service” in 
e-discovery, despite hiring attorneys as employees
– D.C. Bar Ethics Opinion No. 362 – Non-lawyer Ownership 

of Discovery Service Vendors
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What is Predictive Coding?

• “Technology Assisted Review” a.k.a. “TAR” 

• Machine learning algorithms and statistical probability 
tools used to duplicate human decision-making

• Software determines relevance after training by human 
reviewer

• Computer identifies properties to predict future coding

• Can save parties substantial time and money
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Why Predictive Coding?

• Cost savings (?)

• Time savings (?)

• Reduced risk of errors (?)

• Greater objectivity in classifications

• Sometimes volume of documents and/or value of 
case makes 100% human review impractical
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TAR Case Law
Rio Tinto PLC v. Vale S.A., 14 Civ. 3042 (RMB) (AJP) (S.D.N.Y. 
March 2, 2015)
• “the case law has developed to the point that it is now black letter law 

that where the producing party wants to utilize TAR for document 
review, courts will permit it”

FCA USA, LLC v. Cummins, Inc., No. 16-12833 (E.D. Mich. Mar. 
28, 2017)
• Parties agreed to use Technology Assisted Review (TAR), but could 

not reach agreement on whether to use search terms to reduce the 
universe of ESI subject to TAR.  Court agreed to intervene, and found 
that “[a]pplying TAR to the universe of electronic material before any 
keyword search reduces the universe of electronic material is the 
preferred method.”  Court also noted that, given the magnitude of the 
dispute and the substantial matters on which the parties agreed, the 
parties should have been able to reach agreement.
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• This class action alleges that 14 poultry producers and 
their affiliates colluded to fix prices for boiler chicken 
by artificially reducing the supply, to increase the price 
by 50%

• Magistrate Judge Jeffrey T. Gilbert appointed a special 
master, Maura R. Grossman, to help develop a 
protocol for using technology assisted review (TAR)

• The resulting 10-page order dictated detailed 
procedures for the parties to follow, covering document 
source information, culling, search, TAR, and 
validation procedures and a schedule
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In Re Broiler Chicken Antitrust Litigation,
Case No. 1:16-cv-08637 (N.D. Ill. Jan. 03, 2018) 



In Re Broiler Chicken Antitrust Litigation,
Case No. 1:16-cv-08637 (Dkt. 586, Jan. 03, 2018) 

• The order sets forth an extremely detailed protocol for 
the use of TAR in this case

• Using TAR can be very complicated – especially when a 
court enters a detailed protocol and gives a requesting 
party a lot of power to influence the methodology used

• TAR is not just about software – be sure to have experts 
available to help you develop and navigate the process

• Many parties forego TAR to avoid these kinds of 
complexities and the expense to negotiate/fight about 
protocols
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Productions – Specifications
• Production specifications may be negotiated or even 

included in a formal protocol discussed and agreed to 
with the opponent 

• Important information found in the specifications includes:
– Format of production
– Bates numbering
– Acceptable production media
– Required metadata
– Non-waiver order
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Federal Work Product Doctrine
• “Ordinarily, a party may not discover documents and tangible 

things that are prepared in anticipation of litigation or for trial 
by or for another party or its representative (including the 
other party’s attorney, consultant, surety, indemnitor, insurer, 
or agent).”  Fed. R. Civ. P. 26(b)(3)(A)

• Subject to Rule 26(b)(4) regarding experts, these types of 
materials may be discovered, however, if:
– They are otherwise within the scope of discovery under 

Rule 26(b)(1); and
– The “party shows that it has substantial need for the 

materials to prepare its case and cannot, without undue 
hardship, obtain their substantial equivalent by other 
means.”   
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Federal Work Product Doctrine (cont.)

• If a court orders discovery of trial preparation materials, 
Rule 26(b)(3)(B) protects against disclosure of “the 
mental impressions, conclusions, opinions, or legal 
theories of a party’s attorney or other representative 
concerning the litigation.”  

• If in state court, check state court rules of civil procedure 
for variations on the work product doctrine

– For example, in Pennsylvania state court, ordinary 
work product is not protected, but opinion work 
product is protected
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Pennsylvania Work Product Doctrine
Pa. Rule 4003.3
Subject to the provisions of Rules 4003.4 and 4003.5, a
party may obtain discovery of any matter discoverable under Rule 
4003.1 even though prepared in anticipation of litigation or trial by 
or for another party or by or for that other party’s representative, 
including his or her attorney, consultant, surety, indemnitor, 
insurer or agent. The discovery shall not include disclosure of the 
mental impressions of a party’s attorney or his or her conclusions, 
opinions, memoranda, notes or summaries, legal research or 
legal theories. With respect to the representative of a party other 
than the party’s attorney, discovery shall not include disclosure of 
his or her mental impressions, conclusions or opinions respecting 
the value or merit of a claim or defense or respecting strategy or 
tactics.
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Productions – Privilege Log
FRCP 26(b)(5) Claiming Privilege or Protecting Trial-
Preparation Materials
(A) Information Withheld. When a party withholds 

information otherwise discoverable by claiming that the 
information is privileged or subject to protection as trial-
preparation material, the party must:
(i) expressly make the claim; and

(ii) describe the nature of the documents, communications, 
or tangible things not produced or disclosed—and do so 
in a manner that, without revealing information itself 
privileged or protected, will enable other parties to assess 
the claim.
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Pennsylvania – Privilege Log

Pa. R.C.P. No. 4009.12 Answer to Request Upon a Party 
for Production of Documents and Things

(b)(2) identify all documents or things not produced or 
made available because of the objection that they are not 
within the scope of permissible discovery under Rule 4003.2 
through Rule 4003.6 inclusive and Rule 4011(c). Documents 
or things not produced shall be identified with reasonable 
particularity together with the basis for non-production;
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Document-by-document privilege log sample
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Productions – Privilege Log (cont.)



Inclusion of Cost Shifting in the Federal Rules

73

Federal Rule 26(c)(1) provides:

The Court may, for good cause, issue an order to 
protect a party or person from annoyance, 
embarrassment, oppression, or undue burden or 
expense, including one or more of the following: …

(B) specifying terms, including time and place 
or allocation of expenses, for the disclosure or 
recovery…



Cost Shifting Still is Not Common

Rule Committee Notes on the 2015 amendment:

“[r]ecogniz[e] the authority does not imply that cost 
shifting should become a common practice.  Courts and 
parties should continue to assume that a responding party 
ordinarily bears the cost of responding.” 
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Cost Shifting Appropriateness
Hawa v. Coatesville Area Sch. Dist., No. 15-4848 (E.D. Pa. 
Mar. 16, 2017)

• Employment discrimination lawsuit 

• Defendant argued that because it would cost $15,000-25,000 to 
produce requested ESI, in addition to monthly hosting fees, it 
was effectively inaccessible

• Defendant moved to shift all, or at least 80% of the cost

• Court addressed motion for cost shifting and found that at-issue 
data was inaccessible but reasoned that “the inaccessibility of 
data merely raises the question of whether cost-sharing is 
appropriate, it does not mandate cost-sharing,” and, 
applying the seven factors identified in Zubulake, determined 
that cost sharing was not appropriate 

75



3rd Circuit Decision in Race Tires America v. 
Hoosier Racing Tire Corp., 674 F.3d 158, 2012 ILRC 1533 
(3d Cir. 2012)

• Race Tires brought suit against a competitor (Hoosier 
Racing) alleging a violation of antitrust laws and seeking 
$80 million in damages  

• Following summary judgment in favor of the Defendants, 
the District Court granted Hoosier close to $400,000 in 
discovery costs  

• The 3rd Circuit Court overturned the award, holding that 
the District Court’s interpretation of the taxation of cost 
rules was too broad– limited to “copying”

• The cost award was reduced to about $30,000
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Key Takeaways

• Erin Siciliano 

• Amy Coco

• Michael Nelson

• Dave Cohen

• Hon. Mark Kearney
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Questions?

Erin Siciliano
Wilson Elser

Hon. Mark 
Kearney

U.S. District Court      
E.D. Pa.

Michael Nelson
DFDR Consulting

Amy Coco
Weinheimer Haber    

& Coco

David Cohen
Reed Smith

Thank you!



Reed Smith

Penguins v. Flyers:
“May the Best Team Win the Cup”!
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