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Ethical Issues in 
Special Education

Presented by

Amy Brooks Wisler Pearlstine
Charles Jelley  Pennsylvania Special Education Hearing Officer

Michael Connolly McAndrews, Mehalick, Connolly, Hulse, Ryan & Marone

Session Objectives 

To identify, anticipate and address 
ethical problems that can arise in 

special education litigation.
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Question

Which Rules of Professional 
Conduct are Implicated? 

Answer:

ALL OF THEM
(but some more than 

others)
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Rules of Professional Conduct

 Rule 1.4 Communication 
 Rule 1.6 Confidentiality of Information  
 Rule 1.7 Conflict of Interest: Current Clients 
 Rule 1.8 Conflict of Interest: Current Clients: Specific Rules
 Rule 1.13 Organization as a Client
 Rule 1.14 Client with Diminished Capacity 
 Rule 1.16 Declining or Terminating Representation
 Rule 3.2 Expediting Litigation
 Rule 3.3 Candor Toward the Tribunal 
 Rule 3.4 Fairness to Opposing Counsel

Rules of Professional Conduct

 Rule 3.6 Trial Publicity 
 Rule 4.1 Truthfulness in Statements to Others
 Rule 1.14 Client with Diminished Capacity 
 Rule 1.16 Declining or Terminating Representation 
 Rule 5.3 Responsibility  Regarding Non-lawyer Assistance
 Rule 5.5 Unauthorized Practice of Law
 Rule 5.7 Responsibilities Regarding Non-legal Services
 Rule 8.2 Statements Concerning Judges and other Adjudicatory 

Officers
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Hypothetical #1

 The day after an IEP conference, the Parent’s advocate files a due process 
complaint and a motion to sequester all district witnesses. The advocate 
intends on arguing the motion, and conducting direct and cross of all 
witnesses. The parents call and ask you to work with the advocate. The 
Parents suggest that when they win you can bill all your hours. The 
advocate offers to let you bill her time as a paralegal and she will do the 
case.

Questions

 What are the ethical problems faced by the parent-side attorney?

 What if any ethical concerns does the school district’s attorney have in this 
situation?
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Hypothetical #2

 After you decline to assist the advocate in due process, the parents terminate 
the services of the advocate and want to retain you.  You meet with the 
parents, whose daughter, Sallie, is a student in the Anywhere in PA School 
District and is eligible for special education as a child with an Intellectual 
Disability.  When you initially meet with the parents, they are both on the same 
page.  They believe Sallie should remain in her neighborhood school with 
additional supports and services not currently included in her IEP, as well as 
compensatory education for past failures on the part of the school District.  They 
both sign the representation agreement. You file a Due Process Complaint and 
the District offers a reasonable amount of compensatory education, and 
agrees to make the requested changes to the program, and reimburse fees. 
You call the parents and inform them of the offer.  Sallie’s mom immediately 
says “we accept,” but Sallie’s dad changes his mind and now thinks the District 
cant meet Sallie’s needs and wants an APS placement.  

Questions

 Who is the client?

 What if the parents can not come to an agreement on the settlement 
offer?

 Does it matter if the parents are divorced?

 Does it matter if only one parent signed the representation agreement?
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Hypothetical #3

 Your client, the Anywhere in PA School District, forwards you the Due 
Process Complaint they received, which includes a request for all 
educational records, including emails.  The District provides you with the 
student’s file, and there are several records and emails that hurt your case.
 Do you have to provide the records and emails?

 Do you need to tell opposing Counsel that the records exist and the basis for not 
providing them?

 What if you represent the Parent and the School District makes a request for 
private school documents, email correspondence between the parent and 
private school, or parent and IEE evaluator?  What if there are emails 
between you and the evaluator?

Hypothetical #4
 You are meeting with a very nervous witness who wants you to take them through his 

or her testimony, question by question, and guide him or her on how to answer the 
questions.  During your discussions with the witness he or she provides some details 
that are not helpful to your case.  The witness recognizes that fact, and tells you that 
unless directly asked about it, they won’t bring up those details when testifying.  
However, during testimony the witness is directly asked about unhelpful details, but 
now provides details that are helpful to your case but opposite of what the witness 
told you during your meeting.  

 During your preparation for hearing, you find out that two of the student’s former 
teachers that you intend to call as witnesses are no longer employees at the District, 
so you reach out them prior to the hearing, without the consent or knowledge of 
opposing counsel.  During your conversation with teachers, you find out that they 
also spoke with opposing counsel and ask about those conversations, with the intent 
to bring up the information you learn during testimony.  

 During a break in testimony, you check your social media feed to see that your client 
has been posting a blow by blow account of the day.  
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Questions

 How far can you go in preparing a witness/client for testimony? Where 
does it cross the line?

 What if you suspect a witness may lie under oath? What are your 
obligations?

 What are your obligations if a witness does lie under oath?

 What are your obligations if you know a witness has provided incorrect 
testimony, even if you don’t believe it’s intentional?

 Can parents counsel speak with former District employees without the 
consent of opposing counsel? Are communications between former 
employees and District counsel protected?

 What can you post on social media or other publication about a case? 

Hypothetical #5

 You complete your due process hearing, and the Hearing Officer issues his 
or her decision against your client.  You believe the Hearing Officer really 
got it wrong, and made several factual and legal mistakes.  Your client is 
upset is extremely upset with the decision and the Hearing Officer.  You 
agree, and begin to explain to the client that this Hearing Officer almost 
never rules in favor of parents/school districts, and is biased.
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Questions

 What are you allowed to say about a Hearing Officer to a client or others 
involved in a case?

 Can you use the assignment of a particular Hearing Officer to push a client 
towards or away from settlement?

10 TIPS FOR AVOIDING ETHICAL 
PROBLEMS 

IN SPECIAL EDUCATION CASES
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Know 
who the client is.

(ask about any custody/divorce issues up front)

Anticipate 
issues and discuss them with 

colleagues, client and opposing 
counsel whenever possible and as 

early in the process as possible. 
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Be clear
with clients about your ethical obligations and “the rules of the game” right up 

front. 

Trust 
your gut. If something doesn’t feel ethical, assume it is not until you are 

convinced otherwise.
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Ask
a colleague. These are difficult questions that rarely have simple answers. 

Don’t be afraid to ask colleagues what they think. 

Take 
a break. If an unexpected ethical problem arises during a meeting or 

conversation, it is better to take a break and try to deal with it than to break 
the rules. 
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Share
your concerns with the “offending attorney.” 

If you feel another attorney has acted unethically, raise the concern with that 
attorney. 

Report
unethical behavior. 

See Rule 8.3. 
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Correct
any violations if possible. The only thing worse than violating the ethical rules is 

failing to correct the problem afterwards if it is possible to do so. 

Educate 
yourself and your colleagues. Make this a topic for discussion at staff meetings, 

professional development and other educational venues. 

We need to help each other navigate these very tricky waters.  


