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LEARNING GOALS
• Introduce federal & state laws 

• Explain evaluation process

• Define special education services

• Discuss options if Parent and Local 
Educational Agencies (“LEAs”) do not agree

• Hypo – apply what we learn
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• The Individuals with Disabilities Education 
Act (IDEA) 

• Section 504 of the Rehabilitation Act of 
1973 (Section 504)

• Chapters 14, 15, 16, & 711 of the 
Pennsylvania Code

• The Americans with Disabilities Act 
Amendments Act (ADAAA)
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APPLICABLE FEDERAL 
AND STATE LAWS

INDIVIDUALS WITH DISABILITIES 
EDUCATION ACT (“IDEA”)

• Passed by Congress in 1975 – originally the Education 
for All Handicapped Children Act

• Applies in primary & secondary education 
• Makes available a Free Appropriate Public Education 

(“FAPE”) 
• Offers special education and related services for 

“qualified students” with disabilities
• Services provided via Individualized Education Plan 

(“IEP”) 

20 U.S.C. § 1400, et seq.
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SECTION 504 OF THE 
REHABILITATION ACT OF 1973

• Anti-discrimination law passed by Congress in 1973

• Section 504 has slightly expanded coverage in terms of 
entities that accept federal funds, which might include 
some private schools

• Unlike IDEA, applies in higher education

• While IDEA provides an affirmative duty to provide 
education and services, Section 504 provides an education 
comparable to that provided to non-disabled students

• Offers reasonable accommodations for a qualified student 
with a disability via 504 Service Agreement (“504 plan”)

5
42 U.S.C. § 12101, et seq.

AMERICANS  WITH DISABILITIES 
ACT 1990

• Language derives from section 504 but broader application

• Title II of the ADA, which covers schools, requires 
qualified students with disabilities to be given full access 
to programs & services that other students access

• Prohibits retaliation against anyone who advocates for a 
person with a disability
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PENNSYLVANIA 
LAWS

• Chapter 14 – Special 
Education

• Chapter 15 – Section 504

• Chapter 16 – Gifted 
Education

• Chapter 711 – Charter School 
Services and Programs for 
Children with Disabilities 

FAIR VS. EQUAL
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WHO IS A CHILD WITH A 
DISABILITY UNDER IDEA?

• Children birth to age 3 qualify for Early Intervention (EI) 
if:

– Experience developmental delays in one or more of the 
areas of cognitive, physical, communication, social, 
emotional, or adaptive development; or

– Have a diagnosed physical or mental condition with a 
high probability of resulting in developmental delay; or

– Receive informed clinical opinion.

IDEA Part C, 20 U.S.C. § 1431-1444.
Chapter 4226. Early Intervention Services

WHO IS A CHILD WITH A 
DISABILITY UNDER IDEA?

• Children ages 3 – 5 receive early intervention services if:

– Student has a developmental delay or disability as 
defined by the IDEA; and

– Because of this delay/disability, requires special 
education.

• Children ages 5 – 21: 

• (1) Student has a recognized disability; and 

• (2) Student requires special education and/or related 
services
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ELIGIBILITY UNDER IDEA
“Child with a disability . . . who, by reason thereof, needs special 
education and related services.”

1. Autism

2. Deafness

3. Deaf-blindness

4. Emotional Disturbance

5. Intellectual Disability

6. Hearing Impairment

7. Multiple Disabilities

8. Orthopedic Impairment

9. Other Health Impairment

10. Specific Learning 
Disability

11. Speech or Language 
Impairment

12. Traumatic Brain Injury

13. Visual Impairment, 
including blindness

34 C.F.R. § 300.8

ELIGIBILITY UNDER 504

• “Disability” = a physical or mental impairment that 
substantially limits at least one major life activity.

• Section 504 concerns equal access, not educational 
benefit.

• A student that does not qualify for services under IDEA 
may qualify for services under Section 504 if the disability 
is shown to substantially limit his or her educational 
performance.
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CHILD FIND

• LEAs must locate, identify, & evaluate all children who 
are reasonably suspected of having a disability who 
require special education. 

• Includes all children residing in the district. . .:

• In private schools, residing in foster homes or 
residential facilities, and those who are homeless

• Standard is “knew or should have known”

• Parent’s failure to request identification and services does 
not relieve the LEA from Child Find Responsibilities

RED FLAGS

 Poor performance despite 
classroom accommodations

 Poor standardized testing

 Notable discipline / behavior / 
absences

 Retention / alt. ed.

 Parent / teacher express concern

 Private diagnoses
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INITIAL EVALUATION
• Districts must first issue a Permission to Evaluate 

(“PTE”) form

– Cannot evaluate without consent from Parent(s)

• Determines eligibility & placement

• Must consider parental input & other pertinent 
information

• Must evaluate in “all areas of suspected need”

• Must use valid measures for assessment

• Must be performed by qualified practitioners

• Must not be just IQ testing

34 C.F.R. § 300.301

INITIAL EVALUATION TIMELINE
 Sign PTE form
 60 calendar days
 “Psychoeducational Evaluation Report” – “ER”
10 days before IEP meeting, District provides ER (unless a 

waiver is signed)
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FUN PA FACTS

• If parents refuse initial evaluation, LEA can only evaluate 
if it requests a hearing to obtain a Hearing Officer’s 
decision ordering Evaluation. 

• If parent orally requests an evaluation, LEA must provide 
parent with PTE within 10 calendar days of the request.

– If parent requests in writing, LEA must then make the PTE 
form “readily available.” 

22 Pa. Code § 14.123

RE-EVALUATION 

• Notice and consent (“PTRE”)

• Measures progress (or lack thereof)

• Before decreasing or terminating services

• At least once every 3 years

• At least every 2 years for children who have 
intellectual disabilities

• Can be conducted earlier than every 2/3 years if 
warranted

34 C.F.R. § 300.303; 22 Pa. Code § 14.124
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INDEPENDENT EDUCATIONAL 
EVALUATION (IEE)

• If Parents disagree with District’s Evaluation or Re-
Evaluation Report

• At District’s expense (if District agrees to fund)

• Parents choose the evaluator

• District can refuse and ask for hearing to defend its 
evaluation

• District can prove: (1) Its own ER/RR was 
appropriate; or (2) IEE did not meet District criteria

IEP CONTENT
I. Special Considerations

II. Present Levels of Performance

III. Transition Services

IV. State & Local Assessments

V. Goals & Objectives

VI. Special Education (SDI, RS, Supports for 
School Personnel, Gifted Supports, ESY)

VII.Educational Placement

VIII.Penn Data Reporting
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WHAT DOES AN IEP PROVIDE?
• Specially Designed Instruction (SDI) 

– Instruction that is adapted, including adaptations 
to the content, method or delivery of 
instruction:

1. To address the unique needs of the child that 
result from the child's disability; and

2. To ensure access of the child to the general 
curriculum, so that the child can meet the 
educational standards that apply to all children

• Related Services

WHAT ARE RELATED SERVICES?
If the service is required to assist a child with a disability to 

benefit from special education. . 

• Transportation

• Speech & language therapy

• Physical therapy

• Occupational therapy

• Audiology services

• Psychological counseling 

• Social work services

• Medical services such as nursing 

• Assistive technology

See 20 U.S.C. § 1401(22); See 34 CFR § 300.34 
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WHAT ARE NOT RELATED 
SERVICES?

• Medical services & devices

• Provided by a physician

• Except if needed to 
determine eligibility & 
placement)

• Implantable Medical Devices –
such as cochlear implants

IEP TEAM MEMBERS
• Parents/Guardian/Surrogate

• Student

• Regular Education Teacher

• Special Education Teacher

• School Psychologist

• LEA Representative

• Career/Tech Ed. Representative

• Community Agency Representative

• Teacher of the Gifted

• Special Experts at Parent/LEA 
Discretion
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WHAT IS FAPE?
• Free and Appropriate Public Education (FAPE)

• Free 

– No cost to family

• Appropriate

– Individualized to child’s unique needs 

• Public Education

– Special education (SDI) and “related services” 
under IDEA

• Case law provides an evolving definition of FAPE. Endrew
F. v. Douglas County Sch. Dist. RE-1, 137 S.Ct. 988, 69 
IDELR 174 (U.S. 2017)

WHAT IS APPROPRIATE?

• IEPs must be reasonably calculated to enable a 
child to make progress appropriate in light of the 
child’s circumstances

• This progress must be “appropriately ambitious in 
light of his [or her] circumstances,” as “every 
child should have the chance to meet challenging 
objectives”

• No bright line rule under the law

• No obligation to provide the BEST program

– Chevrolet, not Cadillac
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PRESENT EDUCATION LEVELS AT 
MINIMUM MUST INCLUDE: 

• Present levels of academic achievement with 
objectively measurable baseline statements

• Present levels of functional performance with 
objectively measurable baseline statements

• Explanation of how the child’s disability affects 
involvement and progress in the general education 
curriculum

CRITERIA FOR EFFECTIVE GOALS
SMART Goals

• Specific - names specific skills or subject area & targeted 
result

• Measurable – can measure using standardized tests, 
screening, curriculum based assessments, performance 
criteria

• Attainable – not lofty & realistic 

• Result-Oriented – define expected result with clearly 
defined response behavior

• Timebound – specifically state what date student expected 
to accomplish goal
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WHAT IS LEAST RESTRICTIVE 
ENVIRONMENT (“LRE”)?
Students must be placed in the least restrictive 

environment (LRE) so they are educated with nondisabled 
peers to the maximum extent possible and are provided 

with supplementary aids and services.

• Placements are on a continuum
• Less inclusion = “More restrictive”
• Law prefers “Inclusion” (“mainstreaming”)

• “to the maximum extent appropriate” (i.e., in 
which educational progress can be made)

• Sometimes, most appropriate = more restrictive. 

34 C.F.R. § 300.114; 22 Pa. Code § 14.102

• Notice of Recommended Educational Placement (“NOREP”) - LEA 
must send written notice when it proposes to change or opposes changing 
identification, evaluation, placement, or provision of FAPE for student.

• Must also send procedural safeguards notice explaining parents’ right to 
agree or disagree with proposed action & right to request a hearing or 
mediation.

• If parents disagree, they must reject NOREP and choose either due process 
or mediation within 10 days of receipt to maintain pendency.

• The NOREP can be confusing – video available “NOREP/Prior Written 
Notice: Lessons Learned in the Field,” December 2017 presentation on 
the Pattan website, by Hearing Officer Cathy Skidmore & Fiane Funsten. 

Link: https://www.pattan.net/Videos/NOREPPrior-Written-Notice-Lessons-Learned-in-
the-F

WRITTEN NOTICE & 
PROCEDURAL SAFEGUARDS
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• IEP Meeting

• Independent Educational Evaluation (“IEE”) at public expense

• Facilitated IEP Meeting

• Office for Dispute Resolution (“ODR”) Consult Line

• State Complaint with Division of Compliance of the Bureau of Special Education

• Mediation

– Mediation is voluntary & may be declined

– Attorneys cannot attend

• Due process hearing

– After a complaint is filed, a Resolution Meeting is convened within 15 days of 
LEA receiving notice of parents’ complaint & a representative of the public 
agency with decision making authority must be present

– Most Hearing Officer Decisions can be appealed to Federal Court

• Hearings may be expedited in some cases such as disputes regarding Extended 
School Year (“ESY”) services or discipline

– Expedited hearings have alternate timeframes

TYPES OF DISPUTE RESOLUTION

MISCELLANEOUS 

• Students cannot have their educational placement changed 
as a result of punishment for behaviors that are the result 
of, or were substantially contributed to by, their 
disabilities, without certain procedural safeguards, 
including a manifestation determination.

• Districts cannot require you to medicate your child.

• Districts cannot require that you use your insurance to pay 
for services.
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• May seek the following remedies as part of a due process 
hearing:

– Compensatory Education

– Tuition Reimbursement

– Changes to IEP services

– Reimbursement for services or private assessments

– Prospective Placement

– Attorneys’ fees and costs awarded to prevailing parties

• May not recover punitive damages, emotional harms 
damages, expert witness fees, non-attorney advocate 
fees and costs, or damages outside a two-year statute 
of limitations…with some exceptions.

REMEDIES

HYPO –
APPLYING WHAT WE LEARNED

• Proposed IEP Goal – “Charlie will improve his 
reading skills.” 

• Apply SMART goals

• Contrast with: “Given controlled passages at the third 
grade level, Charlie will apply learned decoding 
strategies to read 120 words correct per minute with 
92% accuracy as measured by weekly timed reading 
probes.”  
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WHERE CAN I FIND THE LAW?

• IDEA
http://idea.ed.gov

• Section 504
http://www2.ed.gov/about/offices/list/ocr/504faq.html

• Chapter 14
http://www.pacode.com/secure/data/022/chapter14/chapt14toc.htm
l

• Chapter 16
http://www.pacode.com/secure/data/022/chapter16/chapt16toc.htm
l

*Links to all federal and state statutes can also be found at the Pattan 
website: https://www.pattan.net/Legal

QUESTIONS?

Kershenbaum & Raffaele

1230 County Line Road,

Bryn Mawr, PA 19010

F: (610) 922-4218 
rayni@mykidslawyer.com

www.MyKidsLawyer.com

Wisler Pearlstine, LLP 

460 Norristown Road, Suite 110

Blue Bell, PA 19422-2323 

F: (610) 825-8400

asheriff@wispearl.com

http://wislerpearlstine.com

The materials presented and discussed in this presentation are for informational purposes only and not for the purpose 
of providing legal advice. You should contact an attorney to obtain advice with respect to any particular issue or 
problem. Use of and access to this information or any of the items discussed at this workshop do not create an attorney-
client relationship between the presenters, Kershenbaum & Raffaele and/or Wisler Pearlstine, LLP, and the 
presentation-attendees, other audience members or any other persons. The opinions expressed at this presentation or 
through this presentation are the opinions of the individual authors and may not reflect the opinions of Kershenbaum 
& Raffaele and/or Pearlstine, LLP or any individual attorney at either respective firm. 

Rayni Bienenfeld, Esq. Ahmer Sheriff, Esq. 


