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Applicable Law:  Any Circumstance Test

 Federal Law is set forth at 42 U.S.C. §1396p(d)(3)(B)

 In the case of an irrevocable trust—(i) if there are any circumstances 
under which payment from the trust could be made to or for the benefit 
of the individual, the portion of the corpus from which, or the income on 
the corpus from which, payment to the individual could be made shall 
be considered resources available to the individual

 Pennsylvania law generally tracks federal law when it 
comes to whether trust is countable resource for Medicaid 
qualification purposes

 PA regulation governing trusts:  55 Pa.Code§178.7(e)(2)

IIOT Basic Trust Design

• Income can be distributed to Grantor

• Principal cannot be distributed to Grantor

• After 5 years, Principal should not be 
considered available resource for 
Medicaid LTC benefits
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Outright Gifting vs. IT

 Outright Gifting – risky since assets now 
belong to children
 Spend Money

 Gamble

 Divorce

 Creditors

 Heirs

 Irrevocable Trust
 Principal is protected in Trust

Other Benefits of IIOT

• Can be structured as Grantor Trust as to income 
and principal and, therefore, house sale can qualify 
for IRC §121 capital gains exclusion

• Can be structured so that assets are included in 
Grantor’s estate for federal estate tax purposes and 
thus qualify for stepped-up basis on Grantor’s death

Can Agent Create IT?

• In re Sellers: An agent who isn’t authorized cannot create 
such a trust

• Estate of Irwin:  Court says a trust created by an agent 
must be a trust described in PEF Code §5603(b)

• PEF Code §5601.4(a) contemplates that an agent can be 
given authority to create a trust

• UTA PEF Code §7732(a)(1) says settlor must have 
testamentary capacity and must sign trust

• UTA PEF Code §7752(e) says agent must obtain court 
approval to amend dispositive provision of a trust
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What About Trust Created by Children?

• Mom makes outright gift to children and then children 
fund trust where Mom is permissible beneficiary of trust 
corpus

• “Any circumstances test” applies to trust created (other 
than by will) by the individual, the individual’s spouse or 
any other person acting at direction or request of 
individual or individual’s spouse

• Medicaid agencies have applied a “step-transaction” 
analysis to treat trusts funded by 3rd parties as being 
self-settled

• Hedlund v. Wisconsin Dept. of Health Services

Stupid Purpose Clauses

• Language in trust evidencing Grantor’s intent that 
trust corpus not be considered a resource is good

• Language indicating that purpose of trust is to enable 
Grantor to have as complete a life as possible, or to 
enable Grantor to remain in community as long as 
possible, or to supplement Grantor’s needs is a no-
no.

• See, Shaak v. Pennsylvania Dept. of Public Welfare, 
561 Pa. 12, 747 A.2d 883 (2000)

IT in Pre-Crisis Planning

 Fact specific
 Younger

 Good health

 Good amount of assets/monthly income

 Large retirement account
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IT in Pre-Crisis Planning

 Not so useful
 Older

 Poor health

 Limited assets/income

 No close family

 Under 65 when SNT might be better choice

IT in Crisis Planning

 Useful for clients with more assets

 IS  has large retirement account

Irrevocable Grantor Trust
(Irrevocable Income Only Trust)

 Income passed thru to Grantor
 Lower income tax rates

 House sale qualifies for IRS §121 exclusion

 Needs income 

 2018 Trust tax rates
 Taxable income under $2,550 10%

 TI $2,550 - $9,150  = $255 + 24% over $2,550

 TI $9,150 - $12,500 = $1,839 + 35% over $9,150

 TI over $12,500  = $3,011.50 + 37% over $12,500
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Assets into IIOT

 Appreciated stocks and bonds

 Cash

 Residence

 Life Insurance

 Annuity Contracts

 Second home/vacation home

Crisis occurs after IT funded

 Consider:
 Amount transferred or gifted

 Date of Transfer

 Amount of Income Applicant has

 Cost of nursing home

 Family Situation 

Include Early Termination Clause?

• Early termination clause was problem in In re Estate 
of Braiterman, 169 N.H. 217, 145 A.3d 682 (2016)

• Trust allowed for termination of trust if it were to 
disqualify Grantor for benefits 

• In event of termination, funds distributed to children

• Problem was that trust included language suggesting 
that children use funds to supplement mother’s needs
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Bad Powers

• Power to lend to Grantor

• Power to allocate between Principal & Income

• Power to convert to a unitrust

• Power to re-acquire trust assets by substituting assets 
of equivalent value

• Power to purchase annuity

• Power to pay Grantor’s taxes or death expenses

Can Grantor Serve as Trustee?

• Seems to be no reason why Grantor could not 
serve as trustee

• Grantor serving as trustee was problem in In re 
Estate of Braiterman, 169 N.H. 217, 145 A.3d 682 
(2016)

• Since trustee is entitled to compensation, might 
this be a circumstance under which Grantor would 
be entitled to some portion of trust principal if 
used to pay him?

Powers of Appointment

• Quite often, Grantor will retain limited inter vivos & 
testamentary powers to appoint principal

• Avoid any suggestion that exercise of power is 
conditioned upon appointee using distribution for 
Grantor's benefit. In re Estate of Braiterman

• NY and Massachusetts cases approve powers of 
appointment, but avoid charities as permissible 
appointees
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Daley & Nadeau v. Dir of Medicaid 
74 N.E.3d 1269, 477 Mass. 188 (2017)

• Nadeau creates IOT and retains right to all income 
and right to use and occupy residence held by trust

• Nadeau funds IOT with residence and enters NH 
after 5-yr lookback expires

• Medicaid agency and lower court hold that retained 
right to use residence made trust countable resource

• Massachusetts’ highest court holds that retained right 
to use residence is a right to “income” and does not 
make trust principal an available resource 

Retaining the Right to Use the Home

• Nebraska Court in Nadeau held that right to use 
home made it a countable resource

• Rather than include right to use home in trust 
(Nadeau), better approach may be to retain right to 
use & occupy in deed of conveyance to trust ( Daley)

• Retained life estate could be “revocable” to allow trust 
to sell property & keep all proceeds

• Grantor can be required to pay real estate tax to 
qualify for property tax rebate & homestead 
exemption 

Realty Transfer Tax Issues

 Transfers of real property to a trust are subject to realty 
transfer tax (RTT) unless transfer is to “living trust” or to 
“ordinary trust”

 Miller v. Commonwealth, 84 A.3d 620 (Pa. 2013), transfer was 
subject to RTT because trust was not “living trust”

 IIOT will need to meet definition of “ordinary trust” to be 
exempt from RTT

 All possible beneficiaries of IIOT must be “exempt” transferees 
for purposes of RTT

 Under Kosco v. Commonwealth, 987 A. 2d 181 (Pa. Cmwlth. 
2009), business real estate may flunk “ordinary trust” test if 
trust is considered a business trust
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When to use Irrevocable Non-Grantor Trust 
(INGT)

 INGT needed if pre-planning for VA Pension 
with Aid and Attendance

 VAOPGCPREC 15-92 parameters

 No accumulation of income

 Testamentary Powers of Appointment

 Replacement Trustee may not be related or 
subordinate

 If Trustee is “interested” Trustee, no distribution 
beyond HEMS

IIOT vs INGT

 INGT also starts 5 year lookback period

 “Any Circumstances” Test still applies

 Trustee may distribute principal to lifetime 
beneficiaries 

 Trustee may NOT distribute income to Grantor

 Grantor may NOT serve as Trustee

 Assets avoid PA Inheritance tax (after 1 year 1 
day)

Assets to put in INGT

 No lookback period for VA benefits

 Not recommended for highly appreciated assets 
BUT can be structured so that assets are included in 
Grantor’s estate for federal estate tax purposes and 
thus qualify for stepped-up basis on Grantor’s death 
(will not avoid Inheritance Tax)

 Cash

 Life Insurance

 Annuity Contracts 

 Penalties

 Income 
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What about the Home?

 May use two trusts, IIOT for home and INGT for 
non-appreciated assets

 May also bifurcate INGT in to 2 sub-trusts, one 
that is IIOT to hold home and one that is INGT

 IIOT includes home in Grantor’s estate for federal 
estate tax purposes and qualifies for stepped-up 
basis on Grantor’s death

 Sale of house can qualify for IRC §121 capital gains 
exclusion

 Upon sale of home, proceeds go to INGT sub-trust

Conclusion & Questions

THANK YOU!

Cindy S. Alvear
and 
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