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‐ and ‐
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What is Insurance?
 Insurance is the transfer of risk via contract or agreement.
 The product of insurance depends upon your appetite for risk
• Risk Avoidance
• Risk Transfer
• Guaranteed Cost
• Large Deductible

• Risk Retention
• Self Insured Retention

Transferring Risk To Another Party
 Require parties to obtain (at a
minimum) property and liability
insurance coverage
 Creating an obligation through an
indemnification provision in a
contract which falls within the
definition of “insured contract”
 Adding Entity/ Person
as an “Additional Insured”
(be careful ‐ scopes vary based on endorsement)
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Understanding Insurance
Types of Insurance Coverage Found in Leases
1st Party Insurance Coverage
•
•
•
•

Property & Business Income
Builders Risk Insurance
Crime / Comprehensive Crime
Professional Liability & Cyber Liability

3rd Party Insurance Coverage
• General & Product Liability
• Commercial Auto
• Umbrella / Excess Liability

The ART of Allocating Risk within
Commercial Real Estate Agreements

How Should Agreements
Address Insurance?
A well written agreement should clearly set forth which party bears what risk.
After the risk and the bearer of risk is established, you should determine:
1. What type of insurance policy responds and ensure the risk is not excluded by
insurance
2. Determine the amount of the risk and make sure you have sufficient limits
3. Whose insurance policy should respond?
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Factors Affecting Risk Allocation
• Nature and size of transaction
• Type of property
• Market conditions
• Negotiating leverage
• Risk appetite of parties

Insurance Coverage Demystified

Construction of a Policy
• Declarations Page
• Insuring Agreement
• Definitions
• Conditions
• Exclusions
• Endorsements
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First Party Insurance
• First Party Policies
• All Risk vs Named Peril
• RC vs ACV
• Loss Payee
• Waiver of Subrogation
• Tenant Improvements
• Ordinance and Law
• Loss of Rents

Examples of First Party Coverages
•
•
•
•
•
•

Property
Cyber Property
Auto Physical Damage
Builders Risk Liability
Installation Floater
Inland Marine
 Contractor’s Equipment
 Transit/Motor Truck Cargo
• Crime

All Risk / Special Cause of Loss
Property Insurance
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Basic and Broad Named Perils

Replacement Cost vs. Actual Cash Value
Replacement Cost Insurance

Actual Cash Value

Replacement Cost Insurance
• Require “replacement cost” or “full replacement cost”
• If not elected, policy will only pay Actual Cash Value
• Subject to specifications of policy, replacement cost insurance will provide
proceeds sufficient to replace a used building with a new one
• Policy pays cost to repair or replace at the time of loss (not cost at time of
original construction – but consider Ordinance and Law coverage issue)
• Replacement cost insurance must be affirmatively purchased as optional
coverage
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Actual Cash Value
• If replacement cost insurance is not
elected, the policy will only pay “actual
cash value” – property in its then
current condition (taking into account
depreciation)
• May result in insufficient proceeds to
fully rebuild or restore
• Proceeds will also be limited to actual
cash value if a building is not restored
even if replacement cost insurance is
obtained

Loss Payee

Loss Payee – First Party Policies
• Usually, a loss payable clause simply states that
loss to covered property in which the
designated loss payee has an interest will be
adjusted with the insured and payable jointly to
the insured and the loss payee.
• In most cases, a loss payee clause does not give
the loss payee any other rights or
responsibilities, although some provide for
cancellation notice
• The loss payee has no more right to recover
under the policy than does the insured (unlike
the independent right of recovery afforded a
mortgage holder by the standard mortgage
clause ‐ – consider “Lender Loss Payee”
language).
• In the absence of a provision that the insurance
policy shall not be invalidated by any act or
neglect of the insured ... a "loss payee" is not
itself an insured under the policy; it is merely
the designated person to whom the loss is to be
paid. It is established that such a loss payee
may only recover if the insured could have
recovered.
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Waiver of Subrogation
• A special type of endorsement on
a property‐casualty insurance
policy
• Prohibits insurer from attempting
to seek restitution from a third
party who causes or contributes to
a loss to the insured
• Coverage is provided through
special endorsements to the
insured’s policies
• Insured must ensure that
permitted to do so by terms of
policy (or insurer may deny
coverage to insured)
• Standard endorsement are
available to property policies that
permit waiver of subrogation
• Discuss relationship with “waiver
of claims” – how attorneys and
insurance companies view concept

I. TRANSFER OF RIGHTS OF RECOVERY AGAINST
OTHERS TO US
If any person or organization to or for whom we make
payment under this Coverage Part has rights to recover
damages from another, those rights are transferred to
us to the extent of our payment. That person or
organization must do everything necessary to secure
our rights and must do nothing after loss to impair
them. But you may waive your rights against another
party in writing:
1. Prior to a loss to your Covered Property or Covered
Income.
2. After a loss to your Covered Property or Covered
Income only if, at time of loss, that party is one of the
following:
a. Someone insured by this insurance;
b. A business firm:
(1) Owned or controlled by you; or
(2) That owns or controls you; or
c. Your tenant.
This will not restrict your insurance.

Who Should Insure Tenant Improvements?
• Many factors involved:
• Who has the insurable interest?
• Level of improvements – should other
tenants ”subsidize” landlord’s insurance
of upscale or high‐end improvements for
other tenants?
• Provisions of lease and landlord’s loan
documents – requirement to insure for
“replacement cost”

• May require a tenant to pay twice –
part of Op Ex and part by maintaining
own policy
• Who is required to restore tenant
improvements in event of casualty?
• Administrative burden for landlord to
monitor tenant’s insurance of its
improvements and betterments – if
landlord maintains insurance, it should
restore upon casualty

Ordinance and Law Coverage
• Applicable in instances where
replacement cost insurance is
insufficient to rebuild if original
building was built prior to changes
in
governmental
regulations
enacted since original construction
of building
• ISO forms of commercial property
insurance do not automatically
cover excess costs of complying
with new or changed laws in effect
at time of rebuilding
• ISO offers an endorsement to cover
the
deficiency
between
replacement cost of building and
increased costs to comply with
minimum standards of then
current laws, codes and ordinances
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Rental Value Insurance
• “Rental Interruption Insurance”,
“Rent Loss Insurance”, “Rental
Income Insurance” and “Rent
Insurance” no longer exist by
those names
• The proper, current terminology
is “rental value” insurance
• Can be included in a property
insurance policy as part of
“business income” coverage
• Must be affirmatively elected as
part of a business income policy
• Who should maintain rental
value insurance?

Rent Value Insurance
Rental value coverage pays for the
insured's loss of rental income incurred
because of damage from a covered cause
of loss to the rented premises.
Coverage is also provided for the rental
value of the portion of the property that is
normally occupied by the insured and for
charges that the insured is legally
obligated to pay that would normally be
paid by the tenant (such as gas or electric
utility service).

Third Party Insurance
• Types of Coverages
• Terminology
• Additional Insured
• Waiver of Subrogation
• Primary &
Non Contributory
• Coverage Triggers
• Contractual Liability
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Examples of Third Party Coverage
•
•
•
•
•
•
•

General Liability
Automobile
Workers Compensation
Umbrella Liability
Pollution Liability
Cyber/ Privacy Liability
Professional Liability

Liability – Terminology
• Comprehensive General Liability is an antiquated term. Commercial General Liability is the
current terminology used in the industry used since 1996
• Combined Single Limit vs Per Occurrence & Aggregate
• Additional Insured vs Named Insured
• Insured vs Insured Exclusions
• Liquor Liability vs Host Liquor Liability Insurance
• Notice of Cancellation 30/60/90 Days… 10 Days for Non Payment of Premiums
• Expected or Intended Injury Exclusions
• Personal Injury and Bodily Injury

Additional Insured
• An “additional insured” is a person or entity
added to a business policy for purposes of
coverage
• Most often applies where the original
named insured needs to provide insurance
coverage to additional parties so that they
enjoy protection from a new risk that arises
out of the original named insured’s conduct
or operations
• May be automatically offered “if required by
written contract or agreement” so long as
the agreement is executed prior to loss
• Over 30 different additional insured
endorsements, each providing varying levels
of protection
• This is an endorsement to a Commercial
General Liability policy – be aware of
limitations on insurance company’s
obligation to provide coverage to an
additional insured
• This is to be distinguished from an
“additional named insured”
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Waiver of Subrogation
• A special type of endorsement on a
property‐casualty insurance policy
• Prohibits insurer from attempting to seek
restitution from a third party who causes or
contributes to a loss to the insured
• Coverage is provided through special
endorsements to the insured’s policies
• Insured must ensure that permitted to do so
by terms of policy (or insurer may deny
coverage to insured)
• Standard endorsement are available to
property policies that permit waiver of
subrogation
• Discuss relationship with “waiver of claims” –
how attorneys and insurance companies
view concept

Primary & Non‐Contributory
If more than one policy is
available to respond to a loss, the
policy which has been endorsed
to provide additional insured
protection will be primary over
any other valid insurance.
Insurance policies have automatic
provisions which require that if
more than one policy is triggered
for a particular event, both
policies will share in the loss (or
contribute). This can only be
overcome through the addition
of contractual wording and a
policy endorsement to recognize
this order of protection.

Insuring Agreements
“Occurrence” vs. “Claims Made”
• Occurrence Coverage ‐ the policy in effect when the
occurrence takes place will respond
• Claims Made Coverage
• Policy in place when the claim is actually made and
reported to the insurance company will respond
• Retroactive Date & “prior acts coverage”
• “Tail” coverage
• Must report claims within policy period or extended
reporting period
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Contractual Liability Coverage
• Applies when party to contract agrees to assume
liabilities of another party to the contract –
typically in indemnification provision
• CGL policies typically exclude claims against insured
under indemnification provision – “Contractual
Liability” Exclusion
• CGL policy will, however, cover claims against
insured assuming liability under “insured contract”
– 6 types of insured contracts
• Covers claims in tort, not breach of contract

What coverage is provided and what is the
most current terminology?
• Common Insurance Services Organization “ISO” Forms:
• “All Risk” Property Coverage Form
• Form provided by most global insurers and provides coverage
for “All Risks” unless otherwise excluded
• Do not be misled by the name of the policy!
• NO policy affords coverage for “all risks”

• Take caution to understand exceptions and exclusions
• Comprehensive General Liability insurance has not
been available in 30 years – the correct term is
“Commercial General Liability Insurance” or “CGL”
• The phrase “combined single limit” is no longer in use
in CGL policies

Certificates of Insurance
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Certificates of Insurance
 Provides evidence of insurance coverage for
information purposes only
 Conveys policy information and limits of insurance
at time of issuance
 Is not an insurance policy and does not provide
coverage
 The terms in the actual insurance policy will prevail

Certificates of Insurance (cont.)
Notice of Cancellation:
• Many certificate holders will want to receive
notification from the insurance company if the policies
are cancelled, not renewed or materially changed
• Very few insurance companies will provide such notice
• The wording on standard certificates recently changed
‐ Old wording

‐ New wording

Certificates of Insurance (cont.)
• Obtain and read the Declaration page as definitive
evidence of proper insurance coverage
• Obtain and read copies of endorsements
• Continuously monitor policies and endorsements to
ensure that agreed‐upon insurance is in place,
premiums are paid, policies remain valid and
enforceable and no changes
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PARTING THOUGHTS
• Stay current and use
proper terminology
• Understand your client’s
business and possible risk
protection needs
• Ensure that insurance
provisions are consistent
and “fit” together with
other provisions of the
contract
• Address insurance issues as
early in the transaction as
possible

ALWAYS CONSULT A PROFESSIONAL
INSURANCE CONSULTANT!!!

Real Life Examples

UNDERSTAND YOUR CLIENT’S BUSINESS AND
EXPLORE POSSIBLE SPECIALIZED COVERAGE
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