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Constitutional Provisions

• Constitutional provisions enable the 
legislature to exempt certain properties—
they are not automatically exempt unless 
the General Assembly enacts legislation.
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PA Constitution

• Article VIII, § 2 of the Pennsylvania Constitution 
permits the General Assembly to exempt 
properties that fall into one of the enumerated 
categories:
– Actual places of regularly stated religious worship;
– Actual places of burial when used or held by a non-

profit group;
– Public property used for public purposes;
– Property owned and occupied by veterans’ 

organizations that is regularly used for benevolent, 
charitable or patriotic purposes; and

– “Institutions of purely public charity.”



What is an  
Institution of Purely 

Public Charity?

Institution of Purely Public Charity

• In Hospital Utilization 
Project v. Commonwealth, 
487 A2d 1306 (Pa. 1985) 
the Pennsylvania Supreme 
Court reviewed 100 years of 
case law to find a common 
understanding of what 
defines a purely public 
charity.

• The HUP court developed a 
list of five criteria to 
determine whether an 
organization is an institution 
of purely public charity.  
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Five-part HUP Test: 

– Advances a charitable purpose; 
– Donates or renders gratuitously a substantial 

portion of its services;
– Benefits a substantial and indefinite class of 

persons who are legitimate subjects of 
charity;

– Relieves the government of some burden; 
and

– Operates entirely free from private profit 
motive.



The Ongoing Debate: 
What is a Purely Public Charity?

• Since the Hospital Utilization Project opinion was 
first issued by the Pennsylvania Supreme Court in 
1985 there has been an ongoing debate about 
how much proof is necessary for an entity to 
satisfy the elements of the 5-part “HUP” test.

• Between 1985 and 1997, several school districts 
filed appeals to local boards of assessment 
challenging the tax exemption of a number of 
traditionally-exempt properties.

• This debate culminated in 1997 when the General 
Assembly enacted Act 1997-55 commonly known 
as the Institutions of Purely Public Charity Act. 
(See Title 10 P.S. §371 et seq.)
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Act 55
Institutions of Purely Public Charity Act

• Ostensibly, the Institutions of Purely Public Charity Act was enacted 
in an effort to promote a consistent and uniform application of the 
constitutional standards for charitable tax exemptions. 

• Act 55 essentially codified the five-part HUP test but it also added 
financial tests and a rebuttable presumption that an entity is a purely 
public charity if it generates under $10 million in revenue per year 
and possesses a sales and use tax exemption granted by the 
Commonwealth.

• Since the enactment of Act 55 there has been a debate about the 
interplay between Act 55 and the Five-part HUP test.  

• The legislature can not define constitutional requirements; only the 
courts can interpret Pennsylvania’s Constitution.
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Relationship between PA 
Constitution and Act 55

• In Mesivtah Eitz Chaim of Bobov, 44 A3d 3 (Pa.2012), the 
property owner argued that because they could satisfy the 
requirements of the Institutions of Purely Public Charity Act 
(Act 55), they did not need to separately establish that they 
met the elements of the HUP test.

• The Supreme Court disagreed and stated: 
“In the end, to receive an exemption without violating the 
Constitution, the party must meet the definition of “purely public 
charity” as measured by the test in HUP. If it does so, it may qualify 
for exemption if it meets the statute's requirements. Act 55, 
however, cannot excuse the constitutional minimum—if you do not 
qualify under the HUP test, you never get to the statute.”
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How Can A Property Qualify For A 
Real Estate Tax Exemption? 

• First, the property owner alleging they are a purely 
public charity must satisfy every element of the 
HUP criteria.

• Once the Constitutional test is satisfied, the 
property owner must satisfy the statutory 
requirements for exemption in the Consolidated 
County Assessment Law (Title 53 Pa.C.S.A. 
§8812)

• The statute identifies several different property 
uses that may qualify for exemption as permitted 
by the Constitution.
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How Can A Property Qualify For A 
Real Estate Tax Exemption? 

(cont’d)

• There are two critical pieces to an exemption under 
Pennsylvania law: ownership and use.

• A nonprofit entity must own and occupy the property, at least 
a portion of it, to qualify for an exemption
– See Borough of Homestead v. St. Mary Magdalen 

Church,798 A.2d 823(Pa.Cmwlth 2002)
• “All real property owned by one institution of purely public 

charity but used or occupied partly by other institutions of 
purely public charity…” is entitled to an exemption if it meets 
certain requirements.

• Leased property may qualify for an exemption if the lessee is 
carrying out a common mission with the property owner; the 
rent paid is “nominal” and the lessee is a “recipient of the 
property owner’s bounty.” 



The Process
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Applications
• File a timely Application for Exemption with the Board of 

Assessment Appeals.  Most counties have a specific form for 
exemptions.

• In Philadelphia, the Application Form is online at: 
http://www.phila.gov/OPA/Documents/NonProfit%20Application.pdf

• In Delaware County, the Application is online at: 
http://www.co.delaware.pa.us/treasurer/boaforms/2019ExemptAppe
alForm.pdf

• In Montgomery County, the Application Form and Instructions are 
available at: www.montcopa.org/464/Board-of-Assessment-Appeals

• In Bucks County, the Application Form is not online
– Request a copy from the Bucks County Board of Assessment Appeals

Fees and Deadlines

• Filing Fees
– Montgomery County is 

$200
– Bucks County is $125

• Deadlines
– August 1st in most counties
– The deadline to apply is the 

same as the deadline to file 
an annual assessment 
appeal, August 1st for the 
subsequent tax year. (See 
Title 53 Pa.C.S.A. §8844). 
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Effective Date

• Effective date 
– Exemptions are generally prospective and apply in the 

year following submission of the application.  See Title 53 
Pa.C.S.A. §8847.

– Exemptions will apply to tax bills issued on or after the 
effective date of the exemption, not to bills pending during 
the application and hearing process

• The only exception is the interim removal of exempt 
status and possibly the interim assessment of 
improvements 
– As with any interim change, the property owner may 

appeal within 40 days of the mailing date of the notice.
– See Title 53 Pa.C.S.A. §§8841(c)and 8844(b).
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Contents Of An Application For 
Exemption

• The information needed to qualify for exemption 
should be submitted with the Application for 
Exemption.

• The most critical pieces are: 
1. Proof of non-profit status granted by the Commonwealth;
2. IRS ruling granting exempt status;
3. Copies of income tax returns filed for last three years;
4. A verified statement listing the salaries of the five highest 

paid employees along with any salaries or wages paid to 
all officers and directors;

5. A copy of all bylaws and articles of incorporation, and
6. A verified statement of the current use of the property
7. A copy of any leases

The Hearing



www.eastburngray.com

The Hearing Process

• Once the Board of Assessment Appeals receives the 
Application they will schedule a hearing and provide notice to 
the property owner and the affected taxing districts at least 20 
days prior to the hearing.

• The burden of proof is on the party requesting exemption.  
Bring witnesses to the hearing that can testify to the matters 
listed in 1 through 7 above.  The most critical testimony is 
going to be that relating to use of the subject property.  

• The Board of Assessment will render a decision.

• If you disagree with the Board’s decision, you may file an 
appeal to the Court of Common Pleas within 30 days.

Special Issues Confronting 
Nonprofits
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Leased Properties
• Most properties leased to others will not be entitled to an exemption, 

unless they meet the Borough of Homestead criteria discussed 
previously.  

• If a lessee is carrying out the charitable mission of the property 
owner and occupies only a portion of the subject property, the entire 
property may qualify for exemption as long as the rent paid is 
nominal. 

• If you are assisting a nonprofit that is leasing a portion of their 
property, keep in mind that the lease needs to be for a “nominal” 
amount.

• Generally speaking, boards of assessment will look favorably on 
rent that is just barely enough to cover expenses and it does not 
appear that there is a profit motive
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Leased Properties
(cont’d)

• Our appellate courts have specifically rejected the legal argument that leased property 
should receive exempt status because the income generated by the lease was used to 
support the charitable activities of the nonprofit owner 

• In Veterans of Foreign Wars Post 1989 v. Indiana County Board of Assessment 
Appeals,954 A.2d 100 (Pa.Cmwlth. 2008) the Commonwealth Court held that leased 
property used as a public golf course was not integral to the charitable purpose of the 
property owner and was taxable even though the revenue was used to support the owner’s 
operation.

• Likewise, in Kimberton Fire Company v. Chester County Board of Assessment 
Appeals, unreported, Nos. 166 C.D. 2016 and 167 C.D. 2016, 2016 WL 6901348 (Pa. 
Cmwlth. November 23, 2016) the Commonwealth Court held that a property operated by a 
separate corporate entity as a day care center whose revenue was used to used to support 
the fire company was taxable.

• Leased property that generates a revenue stream to support charitable activities but that is 
a business unrelated to the charitable purpose of the owner is taxable.  See Alliance 
Home v. Board of Assessment Appeals, 919 A.2d 206 (Pa. 2007).  
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Related Entities
• Beware of creating separate nonprofit corporate entities and be 

particularly careful of creating an LLC to simply hold title to the real 
estate. 

• This was the problem presented in CRMS, Inc. v. Chester County 
Board of Assessment Appeals,unreported, No. 2258 C.D. 2013, 
2014 WL 5410208 (Pa. Cmwlth., 2014).
– CRMS leased the homes they own to KCS and KCC.
– CRMS does not have any staff nor do they maintain any presence on 

the properties for which they sought exemption.
– The Court stated: “because CRMS is merely a holding company which 

owns and leases properties to separate non-profit entities and does not 
actually use or occupy any of the properties, it is not entitled to a real 
estate tax exemption for those properties.”  

– This case follows established precedent regarding the requirement that 
the owner of the property occupy at least a small portion of the property 
and “active, daily possession and some control” of the property.
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Properties Under Construction

• Property under construction by a charity 
(otherwise meeting the requirements for 
exemption) is entitled to an exemption.  

• In Overmont Corporation v. Board of Tax 
Revision of the City of Philadelphia, 479 Pa. 
249 (Pa. 1978) the Supreme Court held that a 
charity is “using” a property for its charitable 
purposes while the property is under 
construction. 



Equitable Owners

• Check with the County 
Board of Assessment 
where the property is 
located

• In some counties, they 
will accept an 
exemption application 
from an equitable 
owner as long as the 
current owner consents 
to the application 
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Thank you!

Joan Righter Price, Esq.

Eastburn and Gray, P.C.

jprice@eastburngray.com

(610) 234-3940


